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My subject today 
• Want to talk about the likely impact of a 

Welsh legal jurisdiction on what government 
does, and particularly legislation  

• Both that made by the National Assembly in 
Cardiff Bay  

• And that made by the UK Parliament at 
Westminster  

• Legislation an important area where a 
jurisdiction would make a change – because of 
the difference between executive and 
legislative devolution  



The status quo  
• Government of Wales Act 2006 created two models 

of legislative power for the National Assembly  
– Part 3: grant of limited powers, conferred incrementally by 

statute or by LCO  

– Part 4: grant of powers relating to 20 ‘subjects’, set out in 
Schedule 7  

• Any devolved legislation must ‘relate to’ a devolved 
power (whether a matter under Part 3, or one of the 
Schedule 7 subjects), as well as satisfying other 
requirements:  
– Not applying outwith Wales  

– Not incompatible with EC law or ECHR Convention rights  

– Not adversely affecting water supplies in England, or UK 
national security or international obligations   

 



The status quo II  
• More limits on devolved legislation  

– Not affecting non-devolved matters except for enforce-
ment, or to extent incidental to or consequential on 
devolved matters (criminal sanctions)  

– Not affecting existing (pre-commencement) functions of 
Ministers of the Crown, or conferring new functions on 
them – unless Secretary of State consents  

• This structure is wholly different to that for 
devolution in Scotland or N Ireland  
– Absence of ‘reserved powers’ model  

– Scotland Act 1978 not Scotland Act 1998  

 

 

 



The Scotland Act 1978  
• Never came into effect – March 1979 referendum 

failed to deliver satisfactory majority  

– And so repealed  

• Probably an unworkable piece of legislation even if it 
had come into effect  

– Limited scope of powers and their interface with 
non-devolved ones  

– Powers of Secretary of State to block legislation 
even if passed, for any (no) reason  
• ‘Governor general’ powers: likely either to scupper the 

whole scheme, or pass into disuse  



Defined powers v. reserved powers  
• What exactly would be devolved?   

– Could devolve functions like policing, prisons, energy 
without a separate jurisdiction  

– What about responsibility for the common law – to be 
devolved or not?   

• As far as legislation is concerned, the key advantage 
of a Welsh jurisdiction would be to move to a 
‘reserved powers’ model of conferring law-making 
powers on the Assembly  

– Like Scotland and N Ireland  

• Could you have the ‘reserved powers’ model without 
a separate legal jurisdiction?   



Values of reserved powers model  
• Symbolic recognition of Wales as equal of Scotland and N 

Ireland  

• Serious concerns about just workable the ‘defined 
powers’ model would be – especially if the National 
Assembly were an active legislature  

– Need to amend Schedule 7?  Can be done by order, made by 
Sec of State, with consent of both Houses of Parliament and 
NAW.  Unlike LCOs, no specified procedure or way for NAW 
formally to seek order – though new Devolution Guidance Note 
(DGN) 17 provides some guidance about how this may happen.  

• Legislative competence at the margin 

 



Values of reserved powers model II 

• Who has to show that legislation is beyond competence?  

– Clearly challenger with reserved model (cf Martin and Miller v. 
Lord Advocate)  

– Plus threshold of ‘reasonableness’ set very high (Axa v. Lord 
Advocate)  

– But onus much more heavily on govt and legislature if defined 
powers model – cf local government experience  

• Not in anyone’s – certainly no government’s - interests to 
create doubts about scope of legislative powers of the 
Assembly; creates legal uncertainty and undermines 
value of referendum vote  



Functions of Ministers of the Crown 
• Devolved Welsh legislation may not  

– Alter ‘pre-commencement’ functions of UK Ministers  

– Confer new functions on UK Ministers  

 without consent of the Secretary of State  

• Likely to play a major part in working of the new 
system, because of administrative overlap  

– E.g. organ donation legislation  

– Extent of those functions is unknown and probably 
unascertainable  

– And what approach the Sec of State might take to giving 
consent is also unknown  
• Not been used yet  

• Redrafted DGN 9 doesn’t give help about this  



Functions of Ministers of the Crown II 

• Contrasts with position for Scotland  

• Major intergovernmental dispute in 2001-02, 
resolved following UK Attorney-General’s opinion, 
that Scottish Parl could legislate so as to affect UK 
ministers and their functions  

• Documented in Devolution Guidance Note 15, which 
also requires consultation between UK and Scottish 
govts if such legislation is contemplated  

• Welsh position goes beyond that for Scotland, as also 
protects pre-commencement UK ministerial powers 
– whether these ‘relate to’ devolved subjects or not  



Functions of Ministers of the Crown III 

To create analogous position for Wales would require  

• Ascertaining extent of those functions  

• Flexibility from UK Government  

• New statutory provision at UK level  

So not very easy – and a legal jurisdiction would only 
help indirectly  



So …  
• There are material advantages to having the 

‘reserved powers’ model for making Welsh 
legislation work, by helping ensure legislation is 
within devolved legislative competence  

• And you need to have a separate jurisdiction for that  

• Regardless of what substantive new functions might 
be devolved as part of creating a Welsh legal system  

BUT  

A separate jurisdiction will not solve problems caused 
by protection of UK ministerial powers  

AND it will further complicate law-making at UK level   



Legislative relations after 
devolution  

• The Sewel convention is key:  
‘The United Kingdom Parliament retains authority to legislate 

on any issue, whether devolved or not. It is ultimately for 
Parliament to decide what use to make of that power. 
However, the UK Government will proceed in accordance 
with the convention that the UK Parliament would not 
normally legislate with regard to devolved matters except 
with the agreement of the devolved legislature. The 
devolved administrations will be responsible for seeking 
such agreement as may be required for this purpose on an 
approach from the UK Government.’  

(Memorandum of Understanding, 2010 version, Cm 7864, 
paragraph 14)  



Sewel in practice in Scotland 
• Key feature of Scottish legislation – used 35-40 times in 

each Parliament  

• Slight decrease in use of legislative consent motions 
since SNP came to power, but not by much  

– May as much be passage of time as political differentiation  

• Often triggered by relatively minor overlaps of UK legis-
lation into devolved (non-reserved) areas  

• Particularly insolvency (personal bankruptcy and court 
procedure devolved, company law reserved)  

• No Scottish Sewel motion has ever been rejected in 
Parliament  

– Many fewer reasons for Sewel to be needed for politically 
contentious issues in Scotland 



Sewel in Wales  
• A relative novelty – applied in principle since 2007, 

but only gained importance as Schedule 5 was 
populated by matters  

• Wales was the first UK devolved legislature to refuse 
legislative consent (provision constituting police & 
crime panels in Police Reform and  Social 
Responsibility Act 2011 as cttees of a local authority)  

– With result that Home Office ‘undesignated’ P&C panels as 
cttees in Wales – so no nomination rights for councils, no 
council expenses if Cllrs become members  



When does Sewel apply?  
• Spelled out for Scotland in DGN 10 Post Devolution 

Primary Legislation affecting Scotland  

• Sewel (obviously) doesn’t apply to bill not extending 
to jurisdiction involved, or applying just to reserved/ 
non-devolved matters  

• Nor to incidental or consequential effects of a bill 
dealing with reserved/non-devolved matters  

• But does apply to bills with  

• provisions for devolved purposes,  

• or which alter the legislative competence of the 
Scottish Parliament  

• or the executive competence of the Scottish 
Ministers. 



When does Sewel apply ? II 
• A vital (if unintended) constitutional safeguard 

• Not been applied to conferrals of powers in Wales up 
to now, for acquisition of new powers by NAW or 
Welsh Govt  

• But probably will henceforth – see March 2012 report of 
Constitutional & Legislative Affairs Cttee ‘Inquiry into 
powers granted to Welsh Ministers in UK laws’ 

• May be cases where legally advantageous for 
Westminster to legislate  

– a useful instrument for flexibility in law-making 

– No question about extent of powers  

– ECHR/HRA issues (and EU ones)  



The upstream effect of Sewel 
• Sewel is important as a constitutional mechanism 

and safeguard – but also in what it means for the 
practical working of government  

– A guarantee that UK officials think about the devolution 
effects of legislation for which they’re responsible  

• Underpinned by policy advice to consult devolved 
govts early and well (in Devolution Guidance Notes)  

• And safeguarded by need to have plans for that 
consultation as part of submission for drafting 
approval and a legislative slot to Cabinet’s Legislation 
Committee 

• Though consultation can honoured largely in the 
breach (Welfare Reform bills)  



The ‘Sewel question’  
The question officials ask themselves to decide whether 

the convention applies ‘for devolved matters’ is rather 
an odd one:  

“If this proposal were in devolved legislation, would it 
be within the legislative competence of the 
devolved parliament?”  

(a question which requires use of interpretative aids like the 
reading-down provision in s. 154 GWA 06) 

If that hypothetical question produces answer of Yes, the 
convention applies and legislative consent is needed  

 or the devolved part of UK must be ‘carved out’ of UK 
legislation  

 (for example of a carve-out, see FoI Act 2000) 



The ‘Sewel question’ II 
The question of what action was necessary when a bill 

affected devolved matters under Part 3 was rather 
different  

Not so much ‘does this legislation need a Sewel motion 
or a carve-out?’  

 which only applied where NAW already had legislative powers 
(but did then)  

But ‘What should this bill do about Wales?’  

– Executive powers for Welsh ministers  

– Legislative powers (‘framework powers’ for the National 
Assembly)  

… the choice being in the hands of Welsh ministers 



The ‘Sewel question’ III 
• That question will not change if there were a Welsh 

jurisdiction; the big change happened after March 
2011 referendum 

• But the issues for which UK legislative consent 
would be needed would be increased, as devolved 
functions increased (and with possible 
interpretative aids:   

 



Sewel and Wales under Part 4 
• Too early to judge what impact the ‘new question’ 

has  

– Queen’s speech 2012 has limited legislative programme (in 
contrast to QS 2010)  

– And comparatively few of those bills concern domestic 
policy areas devolved in Wales  

– 2 likely to need legislative consent: Children & Families and 
draft Water bills (and 3 others might)  

– Reading between the lines, doesn’t look like much consul-
tation took place before QS 

• Situation probably not much better in Scotland  

• Though Sec of State for Scotland doesn’t have to go 
to Holyrood to present the Queen’s speech!  



Sewel and Wales under Part 4 II 
• Real issue is how to ensure there is effective and 

timely (= early) consultation about UK legislation 
affecting Wales  

• A separate jurisdiction won’t do that in itself  

• But might send a powerful signal about importance 
of doing so – especially if UK policies were materially 
likely to be impeded in reaching statute book by a 
failure to do so (nuisance factor)  



To conclude … 

• A Welsh legal jurisdiction would help extend the 
effectiveness of devolved legislation (even if no further 
substantive policy areas were devolved)  

• But it would not solve a number of other major 
problems, which remain rooted in how UK Government 
operates and safeguards already put in place for its 
interests  

• There will need to be a good deal of legislative co-
ordination in any event  

• Its benefit in ensuring that devolved legislation was 
more often within competence when a ‘reasonable 
bystander’ would expect that would be real if modest  



Read more on the ‘Devolution Matters’ blog:  

 

http://devolutionmatters.wordpress.com/  

 

http://devolutionmatters.wordpress.com/

