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1. The Committee’s consideration of the issues presented by Schedule 5 to the 

Government of Wales Act 2006 is important and timely.  Schedule 5 is the 

centrepiece of the system by which legislative powers are incrementally 

conferred on the National Assembly under Part 3 of the 2006 Act.  As 

members of the committee will be well aware, the logic of present system is 

that Schedule 5 is a constant state of flux; it is amended as legislative powers 

are conferred on the National Assembly, whether by legislative competence 

order (LCO) or by direct amendment by Westminster statute (so-called 

‘framework powers’).  From the legal point of view, it makes no difference 

whether powers are conferred by LCO or as framework powers – the 

difference is essentially the process by which the amendment to Schedule 5 is 

made.  Changes made by LCO are made at the instance of the National 

Assembly, which takes the initiative.  Framework powers reflect an initiative 

taken at Westminster, if only in the sense that legislation is going through the 

UK Parliament which provides an opportunity to confer such powers on the 

Assembly.   

 

Schedule 5 generally  

 

2. The state of Schedule 5 will be familiar to the Committee, and concern about 

it no doubt is the reason for this inquiry.  Some Matters are expressed in broad 

and general terms; others are very narrowly and restrictively defined.  Some 

Fields are now extensively devolved for legislative purposes, while others 

contain few legislative powers (although executive powers relating to those 

Matters will largely be devolved).  There is little apparent rhyme or reason to 

what matters are devolved, or how they are devolved.  The upshot is confusing 

even to experts and specialists; it will be hugely confusing to non-specialists 

even if they are qualified professionals such as lawyers, let alone lay people.   

 

3. I would suggest that the reasons for these variations derive from the processes 

of intergovernmental negotiation and bargaining that underlie it.  These 

processes are largely ad hoc, motivated either by the fact that a UK 

Government department contemplates legislation relating to devolved matters, 

or because the Assembly or Assembly or Assembly Government seeks 

legislative powers through an LCO.  When a UK Government department 

proposes to legislate on matters already devolved for executive purposes, 

Devolution Guidance Note 9 on Post-devolution primary legislation affecting 

Wales (now issued by the Ministry of Justice) requires consultation with the 

Assembly Government.  That is of course triggered at the Whitehall end, and 

shaped by Whitehall’s concerns and priorities.  During that process, the 
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Assembly Government can seek not only to secure powers in areas that 

concern it, but can also make a choice about whether it seeks to secure 

devolved executive or legislative powers.  This process is of course highly 

opaque, taking place between officials and (when necessary) ministers, behind 

the scenes and largely out of sight of MPs and Assembly Members as well as 

the media or general public.  (The Committee of course discussed this issue in 

its May 2009 report Inquiry into the Scrutiny of Subordinate Legislation and 

Delegated Powers.)   

 

4. The situation is of course rather different in relation to LCOs, as here the 

Assembly is necessarily involved, AMs are able to play an active role and 

even take the initiative in seeking to have powers devolved.   

 

5. In the early years of devolution, I looked closely at how UK legislation 

worked in relation to devolution for Wales.  This work involved both careful 

study of the statute book, and extensive interviewing of civil servants, 

government lawyers and others involved in the devolution aspects of UK 

legislation.  (The outcomes of this research can be found in my chapters on 

‘Whitehall and the Process of Legislation after Devolution’ in R. Hazell and R 

Rawlings (eds) Devolution, Law-making and the Constitution (Exeter: Imprint 

Academic, 2005), and ‘Washing Dirty Linen in Private: The Processes of 

Intergovernmental Relations and the Resolution of Disputes’ in Devolution 

and Power in the United Kingdom (Manchester: Manchester University Press, 

November 2007)).  This work showed how there was no general pattern for 

shaping which powers were devolved or how, and that it resulted in a confused 

‘jagged edge’ or ‘jigsaw pattern’ of powers varying from bill to bill, field to 

field, and UK Government department to UK Government department.  

Provisions arose from a series of pragmatic, ad hoc, arrangements designed to 

suit the needs of the parties at a particular time.  The result was something 

hugely confused and confusing.   

 

6. Looking at the situation now, I find that surprisingly little has changed.  On 

one hand, Schedule 5 provides an overall framework for devolved legislative 

powers and that introduces a measure of consistency.  However, it remains 

only a limited measure.  In addition, there is now greater clarity about the 

extent and nature of legislative powers, and it is possible for the National 

Assembly formally to initiate matters (through the LCO process) as well as the 

UK Government or, informally, the Assembly Government.  On the other, 

executive powers remain much more confused, inaccessible and hard to 

comprehend or follow, and an opaque process of intergovernmental 

negotiation underpins the overall system.  The highly variable outcomes 

appear to me to reflect what goes on in these processes.   

 

Exceptions to Schedule 5  

 

7. The concerns underlying this inquiry, particularly as concerns ‘floating’ 

exceptions, are understandable.  However, they reflect the structure of the 

arrangements that arise under Part 3 of the 2006 Act, and the way that 

government lawyers (in Wales as well as UK Government) respond to the 

legal challenges this presents.  The history of devolution in Wales, notably the 
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way that powers were conferred on the National Assembly in its first 

incarnation between 1999 and 2007 reinforce this.  

 

8. Part of the backdrop to this is the understanding that the UK Government has 

of devolution across the UK.  While there is considerable evidence that the 

UK Government did not think through fully the implications of devolution 

when it was enacted in 1997-9, there was a clear understanding that certain 

matters would not be devolved.  These included economic matters, on both the 

macro and micro level; nationality and immigration; social security; and 

defence, national security and foreign affairs.  The exclusion of social security 

meant the distributive features of the welfare state (such as health and 

education) were devolved, but not redistributive ones.  (This in turn has 

created problems in the numerous areas where distributive and redistributive 

functions intersect – attendance allowance and council tax benefit in Scotland 

being notable examples, and also the proposals set out in the Welfare Reform 

Act 2009.)  The exclusion of economic matters meant that such matters as 

interest rates, public debt and the currency are governed by Westminster, and 

on the micro side meant that Westminster also retained control of such areas 

as competition, company and employment law, as well as regulation of areas 

such as banking or energy.  This was a consistent plan, executed across the 

whole of the UK.  

 

9. How this was delivered in Scotland, Wales and Northern Ireland varied 

according to the different arrangements for devolution in each case.  In 

Northern Ireland, social security was devolved (as it had been under 

devolution between 1922 and 1972), but subject to requirements of ‘parity’ 

with Great Britain. Many of the economic areas were ‘reserved’ rather than 

‘excepted’, in the terms of the Northern Ireland Act 1998, meaning a) that they 

could be devolved to the Northern Ireland Assembly at a future date and b) 

they could be subject to legislation at Stormont, with the consent of the 

Secretary of State.  In Scotland, the method used was to make them ‘reserved 

matters’ set out in Schedule 5 to the Scotland Act 1998.  In Wales, as the 

(first) National Assembly only had the executive powers conferred on it by the 

Transfer of Functions Orders or subsequent Westminster legislation, on a 

case-by-case basis, this was not needed.   

 

10. The situation changes somewhat with the emergence of a legislative 

Assembly, however.  The Assembly’s legislative powers, limited though they 

may be, could be taken by cautious (perhaps unduly cautious) UK 

Government advisers to extend into such matters as social security.  

Presumably the thought of this did not occur earlier, when the 2006 Act was 

being drafted and considered in Parliament, though possibly such provisions 

were omitted for political reasons, in order to help get the Act through.  As it 

is now taken seriously as a legislative mechanism, it is understandable that the 

UK Government has sought to ensure the Assembly and Assembly 

Government are clearly bound by a Welsh equivalent of ‘reserved matters’, 

and these are what at least some of the so-called floating exceptions amount 

to.   
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11. This also has to be seen as part of a process of thinking about the potential as 

well as actual legislative powers of the Assembly.  The Committee will 

already be aware of the National Assembly for Wales (Legislative 

Competence) (Amendment of Schedule 7 to the Government of Wales Act 

2006) Order 2007, SI 2007 No. 2143.  Several of the changes made to 

Schedule 5 by the ‘Exceptions to Matters’ LCO were in fact first made there.  

It would appear that the longer-term prospects of an Assembly with ‘primary 

legislative powers’ has caused Whitehall to think harder about the practical 

implications of such powers than it did in 2004-6, when the 2006 Act was 

being framed, and seek to ensure that the Assembly could not stray into 

matters it did not think should be within the Assembly’s powers.  (It is worth 

noting that the consent of the Assembly or Assembly Government were not 

required for the making of that order; it was purely a matter for the UK 

Government and Parliament.)   

 

12. The amendments made to Field 15 (Social welfare) by the ‘Exceptions to 

Matters’ LCO mostly fall within the category of excepting social security from 

the legislative powers of the Assembly, and in that respect treat it in a broadly 

similar way to the Scottish Parliament.  The position for the Transport 

exceptions is somewhat different, as there is no similar conceptual rationale 

for them.  However, the Scotland Act 1998 includes similar reservations in 

Schedule 4, Head E1 for road transport and Head E2 for rail transport.   It is 

worth noting, though, that the Calman Commission in Scotland has suggested 

‘un-reserving’ some of these powers, so that the Scottish Parliament would 

have power over drink-driving and speed limits.
1
  (It is also worth noting that 

legislative power over rail franchising for routes wholly within Scotland has 

already been devolved.)  These therefore reflect the application to Wales of a 

set of broader understandings at UK level of how devolution should work – 

but those broader understandings are nowhere clearly articulated or explained.   

 

13. The implication of this analysis is that the principle of ‘floating exceptions’ is 

unavoidable as it is part of the ground rules of devolution. While these should 

have been implemented as part of the terms of 2006 Act, they were not; and 

the means by which this is being brought about now should be subject to 

criticism.  The mechanism used for creating the ‘floating exceptions’ to 

Schedule 5 is an LCO, rather than Westminster legislation – something 

intended to facilitate the acquisition of legislative powers is being used, for 

administrative neatness, to limit them. That is a rather dubious constitutional 

practice, even if it is a convenient practical way of doing so.   

 

14. As regards the content of the floating exceptions, these generally derive from 

an application to Wales of similar rules as have been applied to Scotland.  

There are a number of differences, generally minor in scope, but possibly 

significant in their practical ramifications.   

 

15. The chief exception to this is the floating exception for ‘functions of ministers 

of the Crown’.  As I understand it, this was designed as a general catch-all to 

                                                 
1
 Commission on Scottish Devolution Serving Scotland Better: Scotland and the United Kingdom in the 

21st Century: Final Report (Edinburgh: Commission on Scottish Devolution, 2009), particularly paras. 

5.167-5.181.  
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ensure that general functions retained at UK level would not be subject to 

Assembly legislation.  I have little to add to the analysis of this in the report of 

the All Wales Convention.
2
  It seems to me that this presents problems a) with 

the lack of clarity about what those functions are, and b) with the ongoing 

restraint this imposes when Part 4 of the Act comes into effect.  (I think the 

latter is a greater problem as the nature of intergovernmental negotiation when 

it comes to the conferral of powers under Part 3 means there is more scope to 

minimise the impact of a potential problem.)  The Committee, and the 

Assembly more generally, could seek to clarify what exactly are the 

substantive powers and provisions that are protected by this exception, by 

inviting evidence from the Secretary of State for Wales on the point.   

 

16. There are further grounds for criticising the approach that has been taken to 

the incorporation of floating exceptions into Schedule 5.  First, it appears to 

draw from a high and perhaps undue degree of caution on the part of UK 

Government about the powers that are being devolved to the National 

Assembly.  What appears to underpin this is a concern not to give away ‘too 

much’, in the way  some in Whitehall have come to think that ‘too much’ was 

given away to Scotland in 1997-8.  This is therefore part of an attempt to 

constrain devolution for Wales in comparison with the ‘Scottish model’, now 

that Whitehall has a better grasp of the practical implications of devolution.   

 

17. Second, there are implications for the legislative powers the National 

Assembly might enjoy if Part 4 of the 2006 Act were to come into force.  SI 

2007 No. 2143 has already been mentioned.  If there were further efforts to 

expand the scope of floating exceptions and apply these to Schedule 7 as well 

as Schedule 5, that would significantly limit the legislative powers of the 

National Assembly.  Certainly, the position regarding that should be clarified 

before any referendum is held on bringing Part 4 into force.   

 

18. Third, there is a marked contrast with the position for Scotland.  I would draw 

the Committee’s attention to the UK Government’s Devolution Guidance Note 

15, on Scottish Legislative proposals giving Devolved Powers and Functions 

to UK Bodies.  This Note results from a UK Attorney General’s opinion 

(which itself is confidential) about whether the Scottish Parliament had power 

to legislate, in relation to non-reserved matters, so as to affect UK institutions 

relating to reserved ones.  In effect, this was an issue of Crown immunity 

between two faces of the Crown – its UK-wide face and its devolved Scottish 

case.  The Attorney General evidently concluded that the Parliament did have 

such power, and the Note sets out guidelines for its application more 

generally.  The implication, of course, is that simply because there is an effect 

on a function of a minister of the Crown, Scottish legislation is not invalid.  

On the contrary, so long as the legislation falls within the Parliament’s 

legislative competence, it is valid even though it may affect the functions of a 

minister of the Crown.  It is worth adding that it is irrelevant to this whether 

the Secretary of State consents to the legislation or not – though that is the 

case in Wales.   

 

                                                 
2
 All Wales Convention Report, paras. 3.10.21-30.   
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19. In this respect, not only is a different approach being used for Wales than for 

Scotland.  This also constitutes an instance where the UK Government has 

positively eschewed a UK-wide framework, and instead is applying 

significantly different rules to the different devolved parts of the UK.   

 

20. The Committee’s Call for Evidence asks specifically for views about use of 

floating rather than fixed exceptions.  It seems to me that this is a false 

opposition; floating exceptions address a different range of general issues to 

fixed ones, which necessarily address specific ones.  Moreover, floating 

exceptions do help clarify the present arrangements, as they help to clarify 

what matters are devolved and what are not.  (The provisions relating to 

functions of ministers of the crown are, of course, an exception to that.)  The 

problem only arises if (or when) floating exceptions are used as a general 

catch-all and their scope encompasses powers that had been widely understood 

to be devolved.   

 

 

What can the National Assembly do about these problems?   

 

21. Many of these problems may be purely transitional.  While the issue of 

‘floating exceptions’ will apply in a different form, the overall confusing state 

of Schedule 5, and of the processes that result in its amendment, will cease to 

apply should Part 4 of the 2006 Act be brought into effect.  However, even if 

that should happen, there will be some time before those powers come into 

effect, during which the present arrangements need to be made to work.   

 

22. One step forward would be to be to seek to limit the varying ways that powers 

are conferred in Schedule 5.  Schedule 7 could be used as a template for this.  

Some, including myself, thought that this would be the best and most likely 

way for Schedule 5 to work when it was first drafted – so particular Matters, 

or elements of Matters, would be brought into effect through LCOs or 

framework powers while Part 3 was in effect.  This has not happened, but 

moving toward it might help improve matters somewhat.  It would also 

improve the way that Schedule 5 powers relate to Schedule 7 ones.   

 

23. A second step would be for the National Assembly to take an active role in 

scrutinising all proposed conferrals of legislative powers (not just LCOs).  

While framework powers do not presently require the Assembly’s consent, it 

would be possible for the Assembly to seek to assert itself in this regard, and 

emphasise to Ministers that all such powers required the Assembly to assent to 

their conferral.   

 

24. A third would be more active monitoring and engagement with the issue of 

what goes into Schedule 5.  That could involve such approaches as the 

Committee issuing a periodic report on new powers and how Schedule 5 has 

developed, A first step for that could be the publication of criteria for 

amendments to Schedule 5 to comply with, along the lines of the ‘Rawlings 

principles’ adopted by the first Assembly in 2002 for Westminster primary 

legislation.  Such criteria would need to be widely publicised and used, 

publicly, as a yardstick for conferrals of legislative powers to comply with.  
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That could be done through such steps as the Committee issuing a periodic 

report (every 3 or 6 months) on conferrals made during the period; liaison with 

appropriate committees at Westminster (notably the Commons Welsh Affairs 

Committee, the Lords Constitution Committee and the Joint Committee on 

Statutory Instruments); and if possible through securing revisions to 

Devolution Guidance Note 9 to reflect the criteria adopted by the Assembly 

and so establish them as a norm for internal compliance by Whitehall, not just 

one applied by the Assembly.  

 

25. These steps will also provide what is probably the best remedy for the 

problems presented by ‘floating’ exceptions.  As noted above, the principle of 

these exceptions is hard to avoid given how devolution works.  What can be 

done is to alter the way the general principle is applied in practice.  A 

systematic and public approach to policing this is probably the best that can be 

achieved here, and will itself help to limit any ‘creep’ in the scope of such 

exceptions.    


