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‘WALES AND WHITEHALL’ INQUIRY  

Memorandum to the House of Commons Welsh Affairs Committee by Alan Trench, honorary 

senior research fellow, The Constitution Unit, University College London, and visiting 

fellow, School of Social and Political Science, University of Edinburgh; formerly specialist 

adviser to the House of Lords Select Committee on the Barnett Formula, and to the House of 

Lords Constitution Committee; author, ‘Devolution Matters’ blog 

(http://devolutionmatters.wordpress.com/)  

 

1. This memorandum will address three sets of issues raised by Committee in its Call for 

Evidence: awareness of devolution within the civil service, the roles of the Wales 

Office and the Ministry of Justice, and Whitehall guidance on devolution.   

 

2. Members of the Committee may be aware that I have written extensively on aspects 

of intergovernmental relations following devolution, and on how Whitehall has 

responded to it.  As well as chapters on these topics in such books as A. Trench (ed.) 

Devolution and Power in the United Kingdom (Manchester University Press, 2007) 

and R. Hazell and R. Rawlings (eds.) Devolution, Law Making and the Constitution 

(Imprint Academic, 2005), I submitted a lengthy memorandum to what was then the 

Constitutional Affairs Select Committee in 2007 for its inquiry on Devolution: A 

Decade On.  Members may find it useful to look at that for a more detailed discussion 

of many of these issues, summarising my own research (and that of academic 

colleagues) up to that date.   

 

3. As a general observation, however, I find that despite significant changes in the 

formal framework of devolution relating to Wales since then (in particular, the 

arrangements for conferring enhanced legislative powers on the National Assembly 

under Part 3 of the Government of Wales Act 2006), strikingly little has changed in 

other ways.  Processes remain reliant on a sequence of ad hoc interactions, usually 

driven by Whitehall policy priorities, rather than those in Wales (though this has 

changed somewhat with the existence of legislative competence orders).  They are 

largely at relatively low levels and remain largely informal, despite the revival of the 

Joint Ministerial Committee framework since 2008.  The analysis and evidence 

presented in my earlier work remains largely accurate in its essentials, despite the 

considerable changes to the constitutional arrangements for devolution since I wrote.    

 

Awareness of the devolution settlement within the civil service  

 

4. My experience is that awareness of the devolution settlement within the civil service 

remains patchy.  Some departments, and some parts of departments, are good, while 

others are not.  (The pattern of variation is such that even in ‘good’ departments one 

may come across examples of bad practice, though less often vice versa.)  This, in my 

view, helps to account for the highly variable and inconsistent outcomes to devolution 

issues when they arise, and to the variable treatment these receive within government.  

This is the case despite considerable efforts made in recent years to improve 

awareness, and the building (or rebuilding) of networks of officials to support this.  

While this has resulted in some improvements, there remains considerable variation 
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from department to department and from case to case.  It can be found in all areas of 

Whitehall’s work, whether relating to general policy making or policy 

implementation, or to legislation, though UK legislation is probably less problematic 

than other areas.   

 

5. Part of the reason for this – discussed in an earlier context in my chapter in 

Devolution, Law Making and the Constitution – is the absence of any ‘strong centre’ 

relating to devolution within UK Government.  To the extent that there are general 

principles underpinning the devolution settlements, there is no part of UK 

Government responsible for ensuring compliance with these.  The problems caused by 

the absence of such a strong centre are scarcely new (the most recent consideration is 

in the Institute for Government’s recent report Shaping Up: A Whitehall for the 

Future).  As regards devolution for Wales, the principles that are most important for 

Wales are the responsibility of no central agency other than the Wales Office, which 

lacks the authority and resources necessary to ensure compliance with the agreed 

principles from ‘line’ departments.  It would need a department sharing some of the 

authority and central role in the machinery of government that the Cabinet Office 

enjoys to do that, and that is simply beyond what can be expected of a small and low-

ranking Whitehall department.   

 

6. One department that is of particular concern to me in its lack of devolution awareness 

and sensitivity is HM Treasury.  The role played by the Treasury is central, as it is 

solely responsible for taking practically all decisions relating to finance.  Despite this 

central role, it has little awareness of the wider nature of its role and the sensitivities 

that attach to it.  Rather, it approaches its task with a concern first and foremost for its 

own administrative convince, and on the basis that the devolved administrations are in 

much the same place as any line department in Whitehall (or the Welsh Office before 

devolution).  Problems over funding a replacement Forth Road Bridge in Scotland 

suggest that the Treasury is unable to find solutions to problems that involve 

departing from the established ways it deals with line departments across Whitehall.  

Moreover, decisions affecting devolution matters are taken for reasons that have 

nothing to do with wider constitutional or territorial concerns, as the issue of 

consequential payments from funding regeneration work as part of the London 2012 

Olympics illustrates.  It appears ill-equipped to develop the sort of system that is 

needed to ensure that the financial system for devolution matches the constitutional 

nature of devolution, to deliver on the recommendations of the Calman Commission 

for Scotland (which were significantly diluted in the white paper Scotland’s Place in 

the United Kingdom, Cm 7738) or to implement the sorts of approaches 

recommended by such bodies as the Lords Committee on the Barnett Formula (see its 

Response to the Committee’s report, Cm 7772) or the Holtham Commission.   

 

 

The roles of the Wales Office and the Ministry of Justice  

7. As noted above, one long-standing issue relating to Whitehall is the fragmentation of 

responsibilities for devolution – as regards Wales, between the Wales Office, the 

Ministry of Justice and the Cabinet Office.  The lack of any one office within 

government with responsibility for devolution overall is, in my view, a serious 

deficiency in how the UK Government deals with devolution.  It is not paralleled in 
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most other federal or decentralised systems, where countries like Canada have a 

single such office to ensure the development of a general ‘territorial’ policy across the 

federal government, and co-ordinate the approaches of individual departments.  It 

prevents the UK taking a general and co-ordinated view of devolution, and means that 

institutional differences are reinforced by different (and sometimes contradictory) 

policies as well.  Matters have improved significantly since the appointment of a 

Director-General for Devolution Strategy jointly in Cabinet Office and Ministry of 

Justice in 2008, but that has involved only a small number of officials (fewer than a 

dozen, split between Ministry of Justice of Cabinet Office) and has focussed heavily 

on Scottish constitutional issues and providing secretariat support to the Joint 

Ministerial Committee.   

 

8. Beyond that, the roles of the three main UK Government actors as regards Welsh 

devolution – Wales Office, Ministry of Justice and Cabinet Office – are not clearly 

differentiated or articulated.  They appear to overlap in various ways.   There is no 

evidence that their roles conflict with each other, but certainly there are instances 

where the priority of one office is not that of others, particularly where Welsh 

concerns may be articulated by the Wales Office but are not taken up by the others.  

With the best will in the world, a free-standing Wales Office is a small and not high-

ranking department in Whitehall.  It is therefore inevitable that this structure will lead 

to Welsh devolution remaining at best a secondary consideration in Whitehall.   

 

9. There are, of course, many more detailed matters where the Wales Office plays a very 

important role, notably in relation to legislative powers for the National Assembly 

(and executive ones for the Assembly Government).  However, it is notable that for 

many technical matters the Wales Office has to call on expertise from the Assembly 

Government.  The extent to which it is the repository of expertise on Welsh 

devolution for Whitehall is a more limited one than might at first appear (or than is set 

out in Devolution Guidance Note 4 on the Role of the Secretary of State for Wales).  

Its value lies chiefly in its ability to marshal resources to effect co-ordination between 

London and Cardiff, rather than by being able to do so itself.  

 

10. A further hazard exists with the present arrangements, which is visible more clearly 

than with the Scotland Office than the Wales Office.  That is the increased 

politicisation of the role of the Secretary of State, and with it the Office, to the 

detriment of its co-ordination role.  Since 2007, and particularly since 2008, the 

Scotland Office has become increasingly politically active and assertive, taking on 

more emphatically the role of the voice of the UK Government in Scotland.  Its work 

has come to be seen as increasingly party-political, and therefore as involving 

opposition to the present Scottish Government.  That approach has undermined one of 

the greatest strengths of the Scotland Office in the period between 1999 and 2007, 

that it was seen (in Scotland if not in Whitehall) as genuinely non-partisan, an ‘honest 

broker’ between line departments in Whitehall and the devolved administration.  It no 

longer is.  It is seen by the Scottish Government as being a political adversary, and so 

not only Scotland Office ministers but the officials working for them are trusted very 

much less.  Given the extent to which the devolution settlement relies on ‘goodwill’ 

between administrations, this is an unsettling development.   

 

11. There is no evidence yet of similar mistrust involving the Wales Office, but it might 

very well develop in future.  The key condition for the changing position of the 
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Scotland Office has been political alternation – the entry into office of the Scottish 

National Party after the 2007 election, while Labour remained in office in London, 

and sought to use the Scotland Office as a platform to address the political and 

constitutional challenges posed by the SNP.  Political alternation is a fact of life, with 

which any robust constitutional settlement must be able to cope.  It would be seriously 

destabilising constitutionally, and cause serious damage to the working of devolution 

and so the delivery of public services, if the work of the Wales Office were to be 

compromised in a similar way.   

 

12. An alternative approach has been discussed and recommended on numerous 

occasions, including by Robert Hazell in his 2001 Constitution Unit Briefing Three 

Into One and the 2003 Lords Constitution Committee report on Devolution: Inter-

Institutional Relations in the United Kingdom.  This would be to combine the 

Scotland and Wales Offices, and relevant parts of the Ministry of Justice and Cabinet 

Office, in a single ‘department of devolution’ or ‘department of the nations and 

regions’.  This would allow a broader, more synoptic view of devolution as a whole to 

be taken at UK level, while maintaining (and even developing) the expertise on the 

specific settlements that exists within the Wales and Scotland Offices by 

incorporating them within the new department.  As a department with a larger remit 

would be more likely to carry the necessary weight within government and around the 

UK Cabinet table.  Moreover, by emphasising the constitutional rather than party-

political role of the Offices and their ministers, it would minimise the risk of these 

being seen as having an adversarial role.   

 

 

Whitehall guidance on devolution 
 

 

13. My concerns about Whitehall guidance on devolution – meaning principally the 

Devolution Guidance Notes issued by the Ministry of Justice – are two-fold.  First, as 

noted above, the evidence is that compliance with these guidelines is patchy and 

inconsistent, even now.  Moreover, this guidance is mostly procedural in nature, and 

requires discussion and agreement about specific matters to be reached.  It could be 

more detailed and prescriptive, setting out what the general principles that should 

normally underpin the substantive terms of specific resolutions (which would need to 

be applied in each particular case, of course).  In my view that would help ensure 

greater consistency in outcomes and reduce some of the problems presented by the 

present arrangements.   

 

14. Second, the Devolution Guidance Notes are required to bear an undue constitutional 

weight.  The Notes reflect in most cases considerable discussion and consultation 

between the UK Government and the devolved administrations.  Nonetheless, they 

remain UK Government documents.  At the same time, they are often the only place 

in which key principles of devolution are noted or articulated (see for example the 

criteria set out for legislative consent or ‘Sewel’ motions in DGN 10, on Post-

devolution primary legislation affecting Scotland, or the notes on the Scottish 

Parliament’s legislative powers in DGN 14 on Scottish Legislative Proposals Giving 

Devolved Powers and Functions to UK Bodies).  These are not simply internal matters 

relating to the affairs of one government, but record important principles of how 

devolution works more generally.  They should be recorded in more appropriate 
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places; many of them, for example, logically should form part of a master 

intergovernmental agreement such as the Memorandum of Understanding.  (A revised 

version of the Memorandum has apparently been prepared but not yet approved.  Not 

having seen it, I do not know whether it addresses these issues, but I suspect from 

what is being said about it that it does not.)   

 

15. Beyond this, I have some further concerns about the content of the Devolution 

Guidance Notes.  For example, I do not understand why DGN 9 on Post-devolution 

primary legislation affecting Wales does not require the approval of the National 

Assembly when legislative powers are conferred on the Assembly as framework 

powers (rather than by legislative consent order).  LCOs necessarily require the 

support of the National Assembly.  In Scotland, all conferrals of legislative power on 

the Scottish Parliament (and of executive powers on the Scottish Ministers) similarly 

do so (see DGN 10).  I cannot see any logical reason for the position in Wales to be 

different when the key issue is the route by which legislative powers are conferred on 

the Assembly rather than the substantive outcome.  Ensuring that the Assembly 

approved all conferrals of such powers, regardless of means, would contribute 

significantly to the strengthening of the elected arm of the devolved government of 

Wales.   

 

 

 

Alan Trench  

25 January 2010  


