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Summary 

On 3 March 2011 the voters of Wales will be given an opportunity to decide, in a 
referendum, whether the National Assembly for Wales should assume primary law-
making powers under Part 4 of the Government of Wales Act 2006. 

If there is an affirmative vote in the referendum, the Fourth Assembly, due to be elected on 
5 May 2011, will have powers far greater than those enjoyed by the First Assembly in 1999. 

Schedule 7 to the Government of Wales Act would be at the heart of the new constitutional 
settlement if the referendum vote is affirmative.  It would define the boundaries of the 
devolution settlement between Wales and the UK. Prior to the referendum, the 
Government has proposed amendments to Schedule 7 in the draft Order: the National 
Assembly for Wales (Legislative Competence) (Amendment of Schedule 7 to the 
Government of Wales Act 2006) Order 2010, laid before Parliament on 21 October 2010. 

The Welsh Affairs Committee believes that it is essential that the House is clear about what 
it is agreeing to in approving the draft Order. In this short Report we outline the context in 
which the Order is being put forward, the nature of the amendments proposed, and the 
extent of the legislative competences which the National Assembly would enjoy if it came 
into effect. We conclude that the effect would be a significant widening of the powers of the 
Assembly. However, this should not be interpreted as a judgment by the Committee on the 
merits or otherwise of a “Yes” vote. While there would remain a few ambiguities and loose 
ends in the definition of the Assembly’s powers under Part 4 of the Government of Wales 
Act, the Committee sees no impediment to the House approving it. 

We note that the nature of the Welsh devolution settlement is quite different from those 
relating to Scotland and Northern Ireland. Schedule 7, in the form it would have after this 
draft Order was approved, is unlikely to be the last word on the shape and nature of the 
constitutional arrangements for Wales. We have sought and received assurances that 
Parliament and the Welsh Affairs Committee will be properly involved in the examination 
of any future changes to the constitutional arrangements for Wales. 

If the referendum vote is affirmative, then the Government has promised a wider review of 
the Welsh devolution settlement, a “Calman process” for Wales. The Welsh Affairs 
Committee will maintain a close oversight of this process. 
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1 Introduction 

Background 

1. Under the Government of Wales Act 1998, the powers of the National Assembly for 
Wales (NAW) were restricted to the making of secondary legislation within the scope of 
powers previously delegated to the Secretary of State for Wales or subsequently added to by 
primary legislation.  

2. The structure and powers of the National Assembly were significantly altered and 
expanded by the Government of Wales Act 2006, which came into effect with the election 
of the Third Assembly in May 2007. Part 3 of that Act provided for the Assembly to make 
“Measures” within the scope of the legislative competence defined by Schedule 5 to the Act. 
The Act also made provision for that scope to be altered by amendments made to Schedule 
5 either by primary or secondary legislation. Since 2007, the Assembly’s legislative 
competence has been significantly enlarged by these means. 

3. The 2006 Act also included, at Part 4, arrangements for the transfer of primary legislative 
competence to the Assembly following a positive vote in a referendum of the Welsh 
electorate. The scope of that competence was defined (provisionally) by Schedule 7 to the 
Act. 

Our inquiry 

4. The Government has announced its intention that on 3 March 2011 a referendum will 
take place in Wales on extending the legislative competence of the National Assembly.1 
Before it can be held, three Orders relating to the referendum must be approved by both 
Houses of Parliament. The first Order sets the date and defines the referendum question;2 
the second Order relates to the amount of money the respective campaigns can spend.3  

5. This Report considers the third draft Order: the National Assembly for Wales 
(Legislative Competence) (Amendment of Schedule 7 to the Government of Wales Act 
2006) Order 2010. A “Yes” vote in the referendum would bring into effect Part 4 of the 
Government of Wales Act (GOWA) 2006, giving primary legislative competence to the 
NAW in certain areas. Schedule 7 of the Act sets out in detail the subjects over which the 
Assembly would have the power to make laws in the event of a “Yes” vote in the 
referendum. According to the Secretary of State, the draft Order would amend Schedule 7 
to take account of changes in powers conferred upon the NAW since 2006.4  

6. The draft Order was laid before Parliament by the Secretary of State for Wales on 21 
October 2010.5 On 1 November, we wrote to the Secretary of State, Rt Hon Cheryl Gillan 

 
1 HC Deb, 21 October 2010, col 72WS 

2 The draft Referendum Order (National Assembly for Wales Referendum (Assembly Act Provisions) (Referendum 
Question, Date of Referendum, Etc.) Order 2010) 

3 The draft Expenses Limits Order (National Assembly for Wales Referendum (Assembly Act Provisions) (Limit on 
Referendum Expenses Etc.) Order 2010) 

4 Ev 1 

5 HC Deb, 21 October 2010, col 72WS 
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MP, requesting further information and clarification of a number of points.6 We also 
issued a press notice inviting comments from members of the public on the Order.7  

7. We are grateful to the Secretary of State and to others whose timely responses have 
enabled us to publish our Report before the draft Order is considered by a Delegated 
Legislation Committee of the House of Commons. On 15 December 2010, subject to 
approval by both Houses of Parliament and the Assembly,8 the Secretary of State will 
submit the Order to be made by Her Majesty in Council. Our Report considers the draft 
Order; it does not address whether or not it is desirable that the people of Wales vote “Yes” 
in the referendum on the Assembly’s powers. 

8. The Committee was assisted in this inquiry by its Specialist Advisers, Professor Keith 
Patchett and Alan Trench.9 

 
6 Ev 1 

7 http://www.parliament.uk/business/committees/committees-a-z/commons-select/welsh-affairs-
committee/news/Schedule-7-Order/ 

8 The National Assembly for Wales approved the Order on 9 November 2010. 

9 See formal minutes of 26 October 2010 and 4 November 2010. 
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2 The current powers of the National 
Assembly for Wales 

The current legislative competence of the National Assembly 

9. Unlike the other two devolved jurisdictions of the UK (Scotland and Northern Ireland) 
where the scope of devolved powers is defined by exception (that is that the legislatures can 
make the law in any area other than those which are specifically excluded by statute) the 
competence of the National Assembly for Wales is defined by inclusion. The Assembly can 
only legislate in areas where it has explicit statutory authority to do so, granted by 
Parliament. The extent of the Assembly’s legislative competence is set out in Part 1 of 
Schedule 5 to the Government of Wales Act 2006,  subject to certain restrictions set out in 
Part 2 of that Schedule. The Schedule specifies a number of “fields”. Within each field 
“matters” can be specified. Currently, Assembly Measures can make the law for Wales 
within the scope of any “matter”.  

10. Devolution of legislative competence to the National Assembly has so far been a 
process of adding to these fields. Further matters have been added by primary legislation 
(when a bill on an appropriate area is going through Parliament) or by a procedure under 
which the National Assembly can bring forward proposals for Legislative Competence 
Orders (LCOs) under section 95 of the Act.10  The primary legislation or Orders in Council 
when made do not themselves change the general law for Wales – they pave the way to 
subsequent changes in the law applying to Wales within the devolved areas of legislative 
competence by enlarging the scope of the Assembly’s legislative competence.  

11. Since 2007, 15 proposals for draft LCOs have been introduced by the Welsh Assembly 
Government, by committees of the National Assembly, or by individual Assembly 
Members. These have been subject to pre-legislative scrutiny by committees of the 
Assembly and referred by the Secretary of State for Wales to each House of Parliament for 
pre-legislative scrutiny at Westminster. In the Commons, this pre-legislative scrutiny has 
been undertaken by its Welsh Affairs Committee,11 and in the Lords by its Constitution 
Committee.  

12. Following the pre-legislative scrutiny stage, the National Assembly has agreed an actual 
draft Order which has been laid before Parliament by the Secretary of State for Wales. 
Once approved, and once royal assent has been given, direct law-making powers have been 
devolved to the Assembly within the scope of the new matter or matters thereby added to 
Schedule 5 of the 2006 Act. Within that scope the Assembly can then make the law for 
Wales in the form of Assembly Measures, which must be passed by the National Assembly 
but which require no further approval by either Whitehall or the UK Parliament. 

 
10 Government of Wales Act 2006, s. 95. 

11 Welsh Affairs Committee: Second Report of Session 2007-08, HC 44; Fourth Report of Session 2007-08, HC 257; Fifth 
Report of Session 2007-08, HC 576; Seventh Report of Session 2007-08, HC 812; Third Report of Session 2008-09, HC 
5; Sixth Report of Session 2008-09, HC 306; Ninth Report of Session 2008-09, HC 348; Twelfth Report of Session 2008-
09, HC 678; Fourteenth Report of Session 2008-09, HC 778; First Report of Session 2009-10, HC 40; Second Report of 
Session 2009-10, HC 142; Fourth Report of Session 2009-10, HC 36; Sixth Report of Session 2009-10, HC 186; Seventh 
Report of Session 2009-10, HC 274; Eighth Report of Session 2009-10, HC 273. See also Fifth Report of Session 2009-
10, Review of the LCO Process, HC 155. 
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13. Since 2006, the operation of the arrangements under Part 3 of the Act has resulted in a 
widening range of legislative powers being conferred on the Assembly.12 The current 
legislative competence of the National Assembly is therefore that set out in Schedule 5 to 
the 2006 Act, as amended. It sets out the matters in relation to which the Assembly may 
legislate by Assembly Measure, restrictions on the Assembly’s legislative competence to 
legislate by Assembly Measure and exceptions to those restrictions. There are twenty fields 
in Schedule 5; with the exception of the field relating to the functioning of the Assembly 
itself, the fields are broadly based on the areas in which the Welsh Ministers have executive 
functions.  

14. Following a majority affirmative vote in a referendum,13 the primary legislative 
competence of the Assembly would then be defined by Schedule 7 to the 2006 Act, rather 
than by Schedule 5. 

15. Following a “Yes” vote in the referendum, the new legislative powers which could be 
exercised by the NAW would be broader than those currently exercised under Part 3 of the 
Government of Wales Act.14 Although under the present arrangements, Schedule 5 allows 
for powers to be conferred in 20 Fields, in five fields none has been introduced to date.  
Under Part 4 and Schedule 7 the Assembly would gain immediate competence over the full 
range of Subjects set out there.15   

Schedule 7 

16. Schedule 7 sets out the legislative powers that would be exercisable by the National 
Assembly if the “Assembly Act” provisions set out in Part 4 of the Act were to come into 
effect. If an area of law is defined in Schedule 7, the National Assembly will be competent 
to legislate in that area.  As is the case currently with Schedule 5, the National Assembly 
would have no power to legislate on matters not set out in the Schedule, or explicitly 
excluded from it. The Schedule therefore is central to the working of those powers. 

17. In the original scheme of the 2006 Act, it was provided that the first Order amending 
Schedule 7 would be subject to negative, rather than affirmative resolution procedure. That 
was on the basis that the first revision would do no more than tidy up the Schedule and 
align it with the then existing competence of the Assembly, prior to the commencement of 
Part 4. However, the first revision was made in 2007, and therefore this draft Order is 
subject to the affirmative resolution procedure. We welcome the fact that this provides a 
better opportunity for the House to take stock of what is proposed before making its 
decision.   

18. The draft Order in Council we are examining in this report would amend Schedule 7 in 
advance of the referendum. This would enable the voters in the referendum, if they chose 

 
12 For an explanation of the LCO process see Welsh Affairs Committee, Fifth Report of Session 2009-10, Review of the 

LCO Process HC 155.  

13 Government of Wales Act 2006. 

14 Ev 14 

15 Schedule 7 further differs from Schedule 5 in that it does not contain “fields”, with scope to add “matters” within 
those ‘fields’.It lists 20 areas of policy which correspond to the ‘fields’ in Schedule 5.In Schedule 7 these are called 
‘subjects’, which are not further broken down other by arrangement into paragraphs. 
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to, to inform themselves of the scope of the powers on which they were being invited to 
decide whether to extend to the National Assembly. We have conducted this swift inquiry 
and produced this short Report so that the House, in deciding whether to approve the draft 
Order, will understand what powers it is potentially transferring to the National Assembly. 
We were particularly concerned to establish the extent to which those powers would differ 
(whether they would be narrower or broader) than the existing powers enjoyed by the 
Assembly. We were also concerned to look briefly at the implications of the new 
devolution settlement that would follow an affirmative vote in the referendum for the 
mechanics of relationships between the UK Government and the Welsh Assembly 
Government (WAG) and between the UK Parliament and the National Assembly. We 
have not considered the question of whether the new settlement which would be ushered 
in by an affirmative vote in the referendum is desirable. 

19. In most instances, Schedule 7 expresses the “subjects” on which the Assembly may 
legislate in much broader terms than the “matters” in Schedule 5. While matters in 
Schedule 5 are typically expressed in specific and precise language, those in Schedule 7 use 
much more general terms. In consequence, Schedule 7 is shorter and far less detailed than 
the way Matters are elaborated in Schedule 5.   

20. In October, David Jones MP, Parliamentary Under Secretary of the Wales Office, 
described the purpose of the Order as a tidying up exercise, “It is essentially so that when 
people vote in the referendum, they will know precisely what powers are proposed to be 
devolved to the National Assembly”.16 The Minister’s argument was reinforced by evidence 
we received which broadly supported the draft Order.17  

21. The Government is right to ensure that Schedule 7 of the Government of Wales Act 
2006 is amended in advance of the referendum on the transfer of powers to the 
National Assembly for Wales. It should be clear to Parliament, the National Assembly 
and the people of Wales what powers the National Assembly for Wales will be able to 
exercise if the electorate votes “Yes” in the referendum.   

22. Our purpose in this short Report is to seek to reassure the House of Commons, and 
others, that the proposed amendments are appropriate and necessary. 

 
16 Oral evidence taken before the Welsh Affairs Committee on 14 October 2010, HC (2010-11) 495, Q 85 [Mr Jones]. 

17 Ev 12-14. 
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3 Schedule 7 as amended 
23. A detailed analysis of the proposed amendments to Schedule 7 identifies a number of 
areas where Schedule 7, as amended, appears to diverge in a minor and technical way from 
Schedule 5 as it currently stands.   

Cases where the provisions of Schedule 7 are narrower than 
Schedule 5 

24. There are a number of instances where the draft Order does not make changes to 
Schedule 7, but where legislative powers have been conferred on the Assembly through 
Acts of Parliament or Legislative Competence Orders.  This could imply that the powers of 
the Assembly following a referendum might be narrower than the ones it already enjoys. 
We wrote to the Secretary of State seeking clarification in the following three areas:  

• Education and training (Field 15/subject 9);  

• Health and health services (Field/subject 9); and 

• Local government (Field/subject 12).  

In each of these cases, our concern was about whether the generality of the powers 
conferred under Schedule 7 would include the specific issues covered in Schedule 5.18  
Ultimately, if the Assembly were to legislate on such questions and its legislation was to be 
challenged, it would be a matter for the courts to determine whether this was so. It would 
be clearly undesirable should the courts become involved in this area. 

25. On Education, the Secretary of State’s response was: 

The equivalent subjects in Schedule 7 are described in very broad terms, and would 
devolve power to the Assembly to legislate on almost all aspects of education and 
training policy, including the limited number of areas over which the Assembly 
cannot currently legislate - for example the careers service and higher education. In 
addition, there are two significant areas of education policy on which the Assembly 
cannot currently legislate, and which would remain non-devolved in the event of a 
"yes" vote in the referendum and the Assembly Act provisions coming into force. 
The first is research councils, for which there is an exception in paragraph 5 of 
Schedule 7. The second is the setting of teachers' pay and conditions.19 

26. On Health, we were told: 

Schedule 7 in contrast sets out a broad spectrum of powers which the Assembly 
would take on in the event of […] the Assembly Act provisions coming into force. 
These include the competence the Assembly currently has (the provision of redress 

 
18 Issues of particular concern to us include the Assembly’s present power to provide transport for learners to the 

places where they receive education or training; powers relating to the provision of redress and compensation to 
victims of alleged medical negligence, and such local government functions as the direct election of executives, and 
the making of bye-laws. 

19 Ev 2 
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for negligence in relation to health services, and the assessment of mental health and 
treatment of mental disorder), and new areas of legislative competence including the 
promotion of health; the prevention, treatment and alleviation of disease and the 
provision of health services. The Schedule also includes a number of exceptions to 
this competence, including abortion, human genetics and the regulation of health 
professionals, which will remain non-devolved.20 

27. On Local Government, the Secretary of State’s response stated that, in addition to its 
existing powers under Schedule 5, the Assembly: 

… would also gain powers over local government finance and all powers and duties 
of local authorities and their members and officers.21  

She also noted that these powers would continue to be subject to exceptions for franchise, 
registration and administration and the voting system, and to a number of further 
exceptions to ensure areas such as alcohol licensing, Sunday trading and anti-social 
behaviour orders remain non-devolved. 

28. Our analysis also identified a number of other cases where powers of more limited 
scope have been conferred on the Assembly so far but where it is unclear whether these 
powers would arise under Schedule 7. For example, in Field/subject 15 (Social welfare), 
there were concerns relating to the power for local authorities to charge for social care 
services other than residential care,  and to provide for advocacy services in cases where 
mental capacity is at issue. 

29. We also invited the Secretary of State to comment on the scope of the whole of 
Schedule 7, identifying those areas where it differed from the scope of Schedule 5. 

30. The Secretary of State told us that Schedule 5 is drafted so precisely as a consequence of 
the incremental addition of powers conferred on the NAW since 2006 by way of LCOs so 
that: 

The subjects and exceptions [in Schedule 7] are often described in much broader 
terms than in Schedule 5, reflecting the much wider scope of legislative competence 
which the Schedule sets out.22 

The Secretary of State’s acknowledgement that Schedule 7 would confer broader powers on 
the National Assembly than it currently exercised is set out in some detail in her response 
with relation to Education, Health and Local Government.23 She also confirmed that in no 
case were the powers under Schedule 7 narrower than the current powers enjoyed by the 
National Assembly under Schedule 5. 

31. Were it to be put into effect, Schedule 7, as amended, would confer broader powers 
on the National Assembly for Wales than currently exercised under Schedule 5. We 

 
20 Ev 2 

21 Ibid. 

22 Ev 1 

23 Ibid. 
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have identified no immediate need for any further protection of the current legislative 
competence of the National Assembly.   

Powers of Ministers of the Crown 

32.  Paragraph 1 of Schedule 7 provides that the Assembly cannot remove or modify, or 
impose or confer, functions of a Minister of the Crown existing before the Assembly Act 
provisions came into force.  However, those powers are not defined or listed anywhere.  
They are scattered across the statute book, and in some cases where they arise under the 
royal prerogative cannot be readily identified at all.  The changes proposed to Schedule 7 
do not include any definition of the powers of Minister of the Crown. There is a risk, 
therefore, that this provision could lead to some uncertainty about the limits on the extent 
of the National Assembly’s legislative powers.   

33. In proposing amendments to Schedule 7, it might have been an opportunity to bring 
some clarity about the extent of Ministers’ powers in relation to the NAW.  However, the 
Secretary of State told us that to have done so would have involved “an examination of the 
statute book to identify all relevant Minister of the Crown functions, and [would have 
been] too extensive an exercise in terms of time and resources for the Wales Office to 
undertake”.24 She noted, however, that: 

By virtue of paragraph 6 in Part 3 of Schedule 7, these restrictions do not apply if the 
Secretary of State consents to the relevant Assembly Act provision (or, in the case of 
a provision removing or modifying pre-commencement functions, if the provision is 
incidental or consequential).25  

And she also explained that: 

Subject to these exceptions […] the Assembly could neither legislate to impose new 
functions on a Minister of the Crown nor to change  any existing function which 
Ministers of the Crown exercise at the time the Assembly Act provisions come into 
force. But the Assembly could legislate to change a function which is conferred on a 
Minister of the Crown after the Assembly Act provisions are commenced, without 
needing the Secretary of State's consent, so long as the legislation relates to one or 
more of the subjects in Schedule 7. In the event of the Assembly Act provisions being 
commenced, we would expect the Welsh Assembly Government to work closely with 
the Government on any proposal to remove functions of Ministers of the Crown in 
devolved areas. The Government would also expect to be consulted by the Welsh 
Assembly Government on any proposal to change the functions of a Minister of the 
Crown by an Act of the Assembly.26 

34. We note that the Government has not used this opportunity to define more clearly 
the powers of Ministers in relation to the National Assembly for Wales on the grounds 
of time and cost. However, we also note that there would be scope for the National 

 
24 Ev 4 

25 Ev 3 

26 Ibid. 
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Assembly to legislate on the powers of Ministers of the Crown in certain circumstances, 
with and sometimes without the consent of the Secretary of State.  
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4 Managing the post-referendum 
settlement  

Devolution guidance notes 

35. The Memorandum of Understanding between the UK Government and devolved 
administrations is key to the overall relationship between the administration in Cardiff and 
the UK Government.27 However, for many practical purposes, the Memorandum of 
Understanding lacks specific detail. This is provided by the Devolution Guidance Notes 
detailing working relations between UK and Welsh governments. Of particular importance 
are Devolution Guidance Note 4 on the Role of the Secretary of State for Wales and Note 9 
on post-devolution primary legislation affecting Wales.  The Report of our predecessors, 
Wales in Whitehall, identified a number of areas of friction in Government where 
devolution protocols were not given sufficient consideration.28  

36. Following any affirmative outcome in the referendum, and any consequential increase 
in legislative competence, it would be necessary for the Government to update these notes 
and to refresh the actual relationship between the different parties to the settlement. It 
would also need to replace Devolution Guidance Note 16, which is concerned with orders 
under section 95 of the Government of Wales Act 2006 relating to the making of 
Legislative Competence Orders.   

37. The Government told us that it would update the Devolution Guidance notes “in light 
of the outcome of next year’s referendum”.29 However, the Secretary of State did not 
“expect that the outcome of the referendum will necessitate changes to the Memorandum 
of understanding”.30   

38. The Devolution Guidance notes, which set out the working arrangements between 
the UK Government and the devolved administrations, are key to the administrative 
and the constitutional relationship between the administration in Cardiff and the UK 
Government. Clearly, these constitutional arrangements would have to be changed if 
there were a “Yes” vote in the referendum in March 2011. We recommend that in those 
circumstances, the Welsh Affairs Committee be consulted during the process of the 
revision of these documents.  

Mechanisms for changing Schedule 7 in the future 

The current process for amending Schedule 5 

39. Schedule 5 to the Government of Wales Act 2006 has been amended in two ways since 
2006; by Acts of Parliament and by Legislative Competence Orders (LCOs). LCOs are 

 
27 Cm 7864 

28 Welsh Affairs Committee, Eleventh Report of Session 2009-10, Wales and Whitehall HC 246 

29 Ev 3 

30 Ibid. 
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normally proposed by the Welsh Assembly Government (WAG), but can also be proposed 
by a backbench Assembly Member or an Assembly committee.31  

40. Following WAG-proposed LCOs there is a period of negotiation between WAG and 
the UK Government to agree on a text that the Government will be willing to lay before 
Parliament. When a text is ready, the Secretary of State for Wales lays a proposed draft 
LCO before Parliament and refers it to Welsh Affairs Committee and the House of Lords 
Constitution Committee for pre-legislative scrutiny. The LCO is also laid before the 
Assembly and referred to one of its committees for scrutiny. Following these pre-legislative 
stages, a draft Order proposed by the National Assembly is laid before Parliament for 
approval in the manner of an affirmative statutory instrument. In the Commons this has 
been normally debated in a delegated legislation committee.  

Amending Schedule 7 

41. Section 109 of the 2006 Act provides a general power for the Secretary of State to 
amend Schedule 7.  There are no limits on what amendments might be made in this way, 
or in the timing of them. However, any Order doing so would require the approval of both 
Houses of Parliament, and of the National Assembly.  It therefore could not be used 
without the consent of the House of Commons.   

42. Under the Government of Wales Act 2006, the National Assembly has no power 
formally to propose changes to Schedule 7. It is not clear what role, if any, would be taken 
by the Welsh Affairs Committee in consideration of any proposal to amend Schedule 7.  

43. Further matters might also be devolved by Act of Parliament. Primary legislation has 
been used when substantial additional functions have been devolved to both Scotland and 
Northern Ireland – even though similar order-making powers to that in Wales exist in 
both systems. However, as we noted above, the devolution settlement with Wales is of a 
different nature. Because it is based on transfers of powers from Westminster to Wales, 
rather than on a definition of “reserved” matters, it seems likely that there may be more 
frequent need, even if Schedule 7 comes into effect, for detailed adjustment of the 
legislative competence of the Assembly on a scale which would not normally justify 
primary legislation. 

44. The Secretary of State told us that the Government intended to consult the Welsh 
Assembly Government and the Welsh Affairs Committee before deciding how to deal with 
any requests from the National Assembly to amend Schedule 7.32  

45. The Government has made clear that the Welsh Affairs Committee will be 
consulted on how requests from the National Assembly for Wales should be dealt with 
in the event of Schedule 7 coming into effect following a “Yes” vote in a referendum. 
We consider that any future conferral of legislative power on the National Assembly 

 
31 The LCO process has existed since 2007 and 15 LCOs have reached Parliament to date. Most of these LCOs have been 

backed by the Welsh Assembly Government, but there have been 2 backbench LCOs and the one committee-
sponsored LCO has passed through its stages in the National Assembly. 

32 Ev 3 
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should have the consent of both Parliament and the Assembly itself, whatever means is 
used to achieve that end.    
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5 Conclusion 
46. If there is an affirmative vote in the referendum next March, which triggers the 
devolution of primary legislative competence to the National Assembly for Wales, this will 
be a significant change from the existing devolution settlement. Schedule 7 to the 
Government of Wales Act 2006 will be at the heart of that settlement.  

47. In the light of the assurances we have received from the Secretary of State, we can 
recommend that the House approve the Order in readiness for a vote in a referendum on 
the National Assembly’s legislative powers. This should not be interpreted as a judgment 
by the Committee on the merits or otherwise of a “Yes” vote.  

48. If Members were to approve the Order, the House should be fully aware that it is 
potentially significantly enlarging the legislative competence of the National Assembly 
should there be a “Yes” vote in the referendum. Should the outcome of the referendum be 
affirmative, legislative competence should be conferred as smoothly and efficiently as 
possible. 

49. It is unlikely that Schedule 7, as amended by the draft Order, will not need further 
revision at some point, if the Schedule should come into effect as the basis of the 
Assembly’s legislative powers. Further amendments to it will be likely to be needed to 
reflect the continuing development of the devolution settlement, and may yet prove 
necessary to address the issues identified in this report.   

50. We note and welcome the Secretary of State’s commitment to engage in early 
consultation about any further proposals to amend Schedule 7, with Parliament and with 
this Committee in particular.  For our part, we intend to continue our role of maintaining 
oversight of the operation and development of the settlement, on behalf of the House of 
Commons. 
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Conclusions and recommendations 

1. The Government is right to ensure that Schedule 7 of the Government of Wales Act 
2006 is amended in advance of the referendum on the transfer of powers to the 
National Assembly for Wales. It should be clear to Parliament, the National 
Assembly and the people of Wales what powers the National Assembly for Wales 
will be able to exercise if the electorate votes “Yes” in the referendum.   (Paragraph 
21) 

2. Were it to be put into effect, Schedule 7, as amended, would confer broader powers 
on the National Assembly for Wales than currently exercised under Schedule 5. We 
have identified no immediate need for any further protection of the current 
legislative competence of the National Assembly.   (Paragraph 31) 

3. We note that the Government has not used this opportunity to define more clearly 
the powers of Ministers in relation to the National Assembly for Wales on the 
grounds of time and cost. However, we also note that there would be scope for the 
National Assembly to legislate on the powers of Ministers of the Crown in certain 
circumstances, with and sometimes without the consent of the Secretary of State.  
(Paragraph 34) 

4. The Devolution Guidance notes, which set out the working arrangements between 
the UK Government and the devolved administrations, are key to the administrative 
and the constitutional relationship between the administration in Cardiff and the UK 
Government. Clearly, these constitutional arrangements would have to be changed if 
there were a “Yes” vote in the referendum in March 2011. We recommend that in 
those circumstances, the Welsh Affairs Committee be consulted during the process 
of the revision of these documents.  (Paragraph 38) 

5. The Government has made clear that the Welsh Affairs Committee will be consulted 
on how requests from the National Assembly for Wales should be dealt with in the 
event of Schedule 7 coming into effect following a “Yes” vote in a referendum. We 
consider that any future conferral of legislative power on the National Assembly 
should have the consent of both Parliament and the Assembly itself, whatever means 
is used to achieve that end.    (Paragraph 45) 
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Formal Minutes 

Thursday 18 November 2010 

Members present: 

David T.C. Davies, in the Chair 

Stuart Andrew 
Geraint Davies 
Jonathan Edwards 

Karen Lumley
Jessica Morden 

Draft Report (The proposed amendment of Schedule 7 to the Government of Wales Act 2006), proposed by the 
Chair, brought up and read. 

Ordered, That the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 50 read and agreed to. 

Summary agreed to. 

Resolved, That the Report be the Second Report of the Committee to the House. 

Ordered, That the Chair make the Report to the House. 

Ordered, That embargoed copies of the Report be made available, in accordance with the provisions of 
Standing Order No. 134. 

Written evidence was ordered to be reported to the House for printing with the Report. 

 

[Adjourned till Tuesday 23 November at 10.00 am 
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List of printed written evidence 

1 Letter from the Chair to the Secretary of State for Wales Ev 1 

2 Letter from the Secretary of State for Wales to the Chair Ev 1 

3 Written evidence from Manon George and David Lambert, Legal Members of the 
Wales Governance Centre of Cardiff University Ev 12 

4 Written evidence from Emyr Lewis, Partner in Morgan Cole Solicitors, Cardiff Ev 14   

5 Letter from the Law Society of England and Wales Ev 15 

6 Letter from Carwyn Jones AM, First Minister of Wales Ev 15 
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List of Reports from the Committee during 
the current Parliament 

The reference number of the Government’s response to each Report is printed in brackets after the 
HC printing number. 

Session 2010–11 

First Special Report Welsh prisoners in the prison estate: follow up: 
Government Response to the Committee’s Ninth 
Report of Session 2009-10. 

HC 398

Second Special Report Wales and Whitehall: Government Response to the 
Committee’s Eleventh Report of Session 2009-10. 

HC 399

Third Special Report Cross-border provision of public services for Wales: 
follow up: Government Response to the Committee’s 
Tenth Report of Session 2009-10. 

HC 419

First Report The implications for Wales of the Government’s 
proposals on constitutional reform 

HC 495
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