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1. This note is submitted in response to the consultations of both the UK and Scottish 

Governments on the proposed referendum on Scottish independence (set out respectively 

in Scotland’s constitutional future, Cm 8203, and Your Scotland, Your Referendum).  In 

it, I will address three key issues in relation to a referendum: timing, the number of 

questions, and regulation of the referendum.   

 

2. As a general comment, the debates about Scotland’s constitutional future have been 

fragmented since 2007, with the ‘National Conversation’ and Calman Commission 

processes operating in parallel but not interacting with each other in any substantial way 

until the Scottish Parliament’s Scotland Bill Committee in the third Parliament chose to 

examine a wider range of options than just those in the bill before it.  It would have been 

far better had all the options involved been considered as part of one process.  That would 

have enabled all the options to be developed in a more coherent manner, and all of them 

to be put before the voters in a referendum.  However, that has not been the case and what 

happens from now on must reflect what has already happened.   

 

3. The Prime Minister (and other UK ministers) have stipulated that a referendum must be 

‘legal’, ‘clear’ and ‘decisive’.  Subsequently, they have also referred to the need to ensure 

that a referendum is ‘fair’.  While Scottish ministers have not explicitly endorsed those 

criteria, they do not appear to challenge them either (even if they do question how they 

should be applied).  The legality, clarity and fairness of a referendum are fundamental 

requirements for any such poll.   

 

4. It would obviously be within the UK Parliament’s legal powers to legislate for an 

independence referendum.  However, it has no mandate to do so.  The only legislature 

with such a mandate is the Scottish Parliament.  In my view, the Scotland Act 1998 

confers only very limited powers on the Scottish Parliament to pass legislation calling a 

referendum on independence, relating (for example) to a mandate for negotiations relating 

to independence, but not to Scotland becoming an independent state.  A referendum bill 

that was intra vires the Parliament would not give a ‘clear’ or ‘decisive’ mandate for 

independence, two criteria for holding the referendum that appear to be shared by both 

Scottish and UK Governments.  (I do not believe a bill containing the question proposed 

by the Scottish Government in its February 2010 paper Scotland’s Future: Draft 

Referendum (Scotland) Bill Consultation Paper would have been intra vires, but even if it 

were, that question was convoluted and unclear.)  It is therefore necessary for the Scottish 

Parliament to acquire the powers to hold such a referendum, which is most easily 

achieved by an order under section 30 of the 1998 Act.  The issues addressed in this note 

therefore relate to what such an order might contain.   
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5. There are problems with requiring a single referendum held at this stage to be decisive, 

though the desire that there should only be one referendum is shared by both 

governments.  Any referendum held before independence negotiations have taken place 

means that voters will be voting on an essentially unknown proposition; they will not, and 

cannot, know what choices may be made about the nature of an independent Scotland in 

those negotiations.  That creates a serious flaw in the process.  This could be avoided by 

holding a referendum after independence negotiations have taken place.  However, it is 

not clear what the mandate for holding such negotiations would be.  This is a powerful 

argument for the ‘two referendums’ approach set out in the 2002 Constitution Unit book 

Scottish Independence: A practical guide.
1
  The common wish of the two governments to 

have a ‘decisive’ referendum militates against having one that is also ‘fair’.   

 

6. Moreover, it cannot be taken for granted that the Scottish Government would be the party 

to negotiate the terms of independence in the event of a Yes vote.  It would be logical to 

expect this to be the case, but there does not appear to be any power for the Scottish 

Government to do so in the Scotland Act 1998 (nor would there be if the Scotland bill 

presently before Parliament is passed).  The question of who would negotiate on each 

side, and their legal authority for doing so, needs to be resolved before a referendum can 

take place.  Such provisions might be beyond the scope of a section 30 order, but if 

necessary could be made using the powers in sections 104 or 105 of the 1998 Act.   

 

Timing  

 

7. There has been considerable uncertainty about the timing of a referendum, following the 

Scottish Government’s announcement following the May 2011 election that a referendum 

would be held ‘in the second half’ of the Scottish Parliament’s term (i.e. between 2013 

and 2016).  Such uncertainty is a cause for concern, and has potential to cause economic 

harm as well as undermine the fairness of a referendum.  I see no reason why a 

referendum should be held sooner than the autumn of 2014, in accordance with the 

Scottish Government’s proposal.  What is important is that the timescale for a referendum 

be made clear as soon as possible.  

 

The number of referendum questions  

 

8. The Scottish Government is clearly right in identifying the support of a significant body 

of Scottish public opinion for a choice in the referendum for greater devolution within the 

Union.  However, as Scottish ministers have pointed out, it is unclear what that option 

would involve.  It is also unclear who would act as the advocates for such an option and 

lead a referendum campaign for it. 

 

9. At this point, it is therefore impossible to see how a referendum putting more than a 

straightforward Yes or No choice to the electorate could take place.   
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10. In addition, there are serious difficulties with ensuring that such a referendum would 

succeed in producing a ‘decisive’ (and therefore clear) outcome.  These could be 

overcome by putting two questions to voters (I am attracted by Professor John Curtice’s 

proposed approach, of one question about whether Scotland should remain part of the 

Union or not, followed by a second about whether devolution should be extended if 

Scotland remains part of the UK).  However, in the absence of a clear proposition about 

what an extended form of devolution would mean, I cannot see how that could form part 

of a section 30 order to be made in the first half of 2012.   

 

11. In such circumstances, I can see no practical way to avoid having a referendum that only 

offers a simple Yes or No choice to voters.  The number of questions to be put to voters in 

the referendum needs necessarily to be included in the section 30 order, in order to ensure 

that the referendum is ‘legal’ as well as decisive.  

 

Regulation of a referendum  

 

12. In order for the referendum to be fair, and seen as such, it needs to be appropriately 

regulated.  The Scottish Government now appears happy for regulation of the referendum 

to be undertaken by the Electoral Commission, in accordance with Part VII of the 

Political Parties, Referendums and Elections Act 2000 (though in its February 2010 paper 

it proposed establishing an ad hoc body to undertake this task).  The Commission would 

appear to be the best body to do this.  The key question on which there has been 

disagreement concerns whether the Commission’s functions would include advising on 

the ‘intelligibility’ of the question, in accordance with section 104 of the Political Parties, 

Referendums and Elections Act 2000.  In my view, the Commission’s role must include 

advice on intelligibility, in order to provide assurance of the fairness of the process and 

ensure that the question is ‘clear’.  This is in the interests of all involved – that of both 

governments, and most importantly of voters.  The conferral of powers on the Scottish 

Parliament by means of a section 30 order ensures that there is no need for convoluted 

and unclear wording (as in the question proposed in the February 2010 paper) for the 

question to be ‘legal’.   
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