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ABSTRACT: This paper examines the impact of the referendum on Scottish independence 

in September 2014, and what will follow that.  It outlines the key problems presented by the 

referendum, not just in terms of legitimacy and democracy, but also in terms of processes to 

be followed thereafter.  It discusses issues about the conduct and organisation of such 

negotiations, their timing, and the timing of the UK General Election due in May 2015, in the 

event of a Yes vote.  It also discusses issues about the substance and timing of 

implementation of plans for further devolution by the pro-Union parties, if there is a No vote.  

It argues that the UK is likely to experience a period of considerable constitutional and 

political turbulence and profound change in the longer term, whatever the outcome.  
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WHAT HAPPENS AFTER THE SCOTTISH REFERENDUM? 

The challenges of the Scottish choice on independence 

 

 

1. The Nature of the referendum choice and the impact of the vote  

 

A referendum on a country’s future is no simple thing.  The referendum question on which 

Scots will be asked to vote on 18 September may be straightforward: ‘Should Scotland be an 

independent country?’ – but its implications are not.  It is worth reflecting on what a vote for 

or against that question means.   

 

A Yes vote means Scots are saying, collectively, that they wish to be independent.  They are 

indicating that they want to live in a country which is outside – separate from – the United 

Kingdom at present, although geography alone means it will have close relations with its 

neighbours.  Such a country would correspond much more closely with the Scottish nation, in 

a civic understanding of it – although there are many people who regard themselves as 

Scottish or have some connection with Scotland who live outside it.  However, at this stage, 

before any negotiations, when the Scottish Government’s proposals for independence set out 

in its November 2013 white paper are little more than a wish-list, they cannot be sure what 

sort of independence it is that they are voting for.
1
  About the only things that are clear are 

that the UK Government does not intend that there be a currency union with an independent 

Scotland (though many Scottish voters, and seemingly some UK ministers, doubt that it will 

follow through on that), and that the SNP are adamant that an independent Scotland would 

not host nuclear weapons.  Beyond that, most key questions are unclear, an issue discussed 

further below.  What is clear is that a Yes vote will be an assertion of a right to self-

determination, and an exercise of that right to determine a future in which Scotland makes a 

variety of choices on its own and not as part of the United Kingdom.  That Yes vote would be 

a positive choice in that sense.  But it would also be a negative choice; a rejection of the 

United Kingdom as the basis for Scotland’s future.  A Yes vote also means saying No to the 

UK, and the shared multinational polity that the UK is.  Opening the independence door also 

means slamming shut the UK one.   

 

That repudiation of the UK would have profound implications.  It is why suggestions that 

Scots might be asked to vote again after independence negotiations have taken place are at 

best misguided.  Scots are not voting on a particular form of independence, even if one might 

wish they were.  They are voting on the principle, and even if they were to change their 

minds about the decision they took, the rest of the UK has to accept, recognise and implement 

that choice.  It cannot be altered or reconsidered.  If Scottish voters should come to regret it 

and wish to unpick it, that will call for a quite different process to re-establish a different sort 

of state, not a review of the decision to leave the UK.   

                                                 
1
 Scottish Government Scotland’s Future: Your guide to an independent Scotland (Edinburgh: Scottish 

Government, 2013)  
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That decisive rejection of the UK would have significant implications for the rest of the UK.  

It would undermine the legitimacy of Scotland-in-the-UK, and of a UK-with-Scotland, in 

quite fundamental ways.  The legitimacy of a state may be hard to quantify or define with 

precision, and can be questioned in profound ways, without being undermined.  But a formal 

poll organised with the authority of the state at which a majority of the population of one part 

of the state reject that state, even if they do so narrowly, is different.  A clear, considered 

formal rejection changes the situation profoundly.  For those of us in the rest of the United 

Kingdom, a Scotland that votes for independence needs to become independent as quickly 

and as cleanly as possible.  That is not just in the interests of Scottish voters, but those of the 

remaining UK.  Otherwise, the legitimacy of the rUK, and its capacity to act in many ways, is 

fundamentally undermined.   

 

An example: let us assume that the situation in eastern Europe deteriorates further, and that in 

November or December Ukraine comes under serious military threat.  The UK decides to 

provide a measure of military support to Ukraine, along with NATO allies.  Does Scotland 

insist on participating in UK decision-making about such action?  How does it do so?  What 

happens if Scotland says that the UK should not participate, or should do so in a different 

way?   

 

The purpose of  this lecture is not to discuss the pros and cons of Scottish independence for 

Scotland, or even for the rest of the United Kingdom.
2
  Rather, it is to consider the 

implications of the Scottish choice for the rest of the United Kingdom, and the sorts of 

processes that will follow either a Yes or a No vote.   

 

 

2. If there is a Yes vote  

 

If there is a Yes vote, the question will be how to ensure that Scotland becomes an 

independent state.  The Scottish Government has said that this should take about 16 months, 

and that Scotland would become independent in May 2016. There are many reasons to 

question that date.   

 

Breaking up states is not a very common phenomenon.  The 26 counties, of course, did so to 

establish the Irish Free State in 1921 and later the Republic. Eritrea seceded from Ethiopia in 

1991; Slovenia and Croatia from what was then Yugoslavia in 1991, and Kosovo from Serbia 

in 2008.  All these were to varying degrees violent and non-consensual – the opposite of what 

is hoped for if Scotland were to vote Yes.  Examples of peaceful and consensual break-ups 

are much rarer, and the most apposite ones are Norway from Sweden in 1905, and the 

formation of the Czech Republic and Slovakia from what had been Czechoslovakia in 1992.  

                                                 
2
 For a guide to these issues, see I McLean, J Gallagher and G Lodge Scotland’s Choices: The referendum and 

what happens afterwards (Edinburgh: Edinburgh University Press, 2013).   
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But neither of these affords us useful parallels either. Neither was a developed capitalist 

economy, or had a mature welfare state.  Norway and Sweden were largely rural, poor and 

unindustrialised when Norway broke away.  Czechoslovakia was in the immediate aftermath 

of the collapse of communism, and the task of the time was both to establish democracy on a 

firm footing and to reconstruct the economy.  Neither country had been in being for very long 

– Norway had been attached to Sweden only in 1814, in the aftermath of the Napoleonic wars 

and under conditions that granted it very extensive home rule, while Czechoslovakia was 

created in the aftermath of the First World War, gained legal status through the Treaty of 

Versailles (or more accurately the Treaties of Saint-Germain-en-Laye and Trianon), and only 

dated to 1918.   

 

The situation that the UK would face would be very different.  The UK is more than 300 

years old; in that time, it has developed from an unrepresentative oligarchy to a democracy, 

developed a industrialised capitalist economy, de-industrialised, built and reformed a welfare 

state which is deeply entangled in people’s lives and expectations, as well as developed in 

many other ways.  Unpicking that state will be a complex and intricate task.  The scale of it is 

indicated by the fact that resolving the Czech-Slovak split took 31 main agreements including 

a ‘state treaty’ and over 2000 separate further agreements, despite the much greater simplicity 

of that situation. 
3
 Ensuring that, for example, pensions or child benefit are still paid to people 

in Scotland the month after independence is no small thing – but pensioners and parents will 

understandably expect these payments to be continued with a minimum of disruption.   

 

We can, however, identify a number of key areas which need to be resolved before Scotland 

can become an independent state, able to function in the international arena and provide 

services directly to its citizens.  The most important is the legal nature of the division, from 

which the basis for negotiating the other issues follows.  This involves answering a simple 

question: what would be the successor state to the UK of today?  Would rUK be a continuing 

state on its own?  Would both rUK and independent Scotland be continuing states, or even 

Scotland alone?  The last of those is hard to support.  The UK Government has indicated 

through the first of the ‘Scotland Analysis’ papers it has been publishing since the autumn of 

2012 (and on the basis of a legal opinion from two very distinguished international lawyers) 

that it considers rUK would be the continuing state in international law, and that an 

independent Scotland would not be.
4
  The Scottish Government has not directly responded 

and has not succeeded in rebutting that legal analysis, and its weight is such that it is hard to 

consider that wrong.  (In this respect, the situation is fundamentally different to that in 

Czechoslovakia, where the existing state was dissolved and the Czech Republic and Slovakia 

were by agreement both successors to the property, rights and obligations of the former state, 

                                                 
3
 J. Murkens et al, Scottish Independence: A practical guide (Edinburgh: Edinburgh University Press, 2002).  

4
 HM Government Scotland Analysis: Devolution and the implications of Scottish independence Cm 8554 

(London: The Stationery Office, 2014). The legal opinion, by Professor Alan Boyle of Edinburgh University 

and Professor James Crawford SC of Cambridge, is annexed to it. The series of Scotland Analysis papers is 

available at https://www.gov.uk/government/collections/scotland-analysis  

https://www.gov.uk/government/collections/scotland-analysis
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which they then divided between them.)
5
  That is probably the best of the legal views about 

what would happen at independence, and it is the view that the UK Government has taken.  

The Scottish Government would therefore either have to challenge it through negotiations – 

stringing those out on a highly technical issue before they could even get off the ground, with 

no guarantee of success – or accept the UK Government’s position and its implications.   

 

If rUK is a continuing state and independent Scotland a new state, it becomes possible to 

work out how to address the issues that will be central to any break-up of the UK.  There are 

many of these, but a list of the most important – the ones that have to be resolved before there 

could be an independent Scotland starts, first, with division of the UK National Debt.  

Without agreement on this it is impossible to form a view about the debt burden an 

independent Scotland would face, which – as Angus Armstrong of NIESR has shown – has 

far-reaching consequences for many other aspects of Scottish life after independence.
6
  

Related to this is the division of UK assets, whether located in Scotland or elsewhere.  

Second, there are issues relating to currency, particularly now that the UK Government has 

taken a formal currency union for the use of sterling off the table.
 7

   

 

Third, there are issues relating to an independent Scotland’s membership of the EU, which 

are not only complicated in themselves but involve the rules of an international body, the 

interests of other member states, and which drive a range of other issues.  EU membership 

would also address many other issues that might otherwise need to be resolved on a bilateral 

basis.  While these are probably not contentious for the most part, there may be some 

problems lurking within, and the need to consider them will certainly add to the complexity 

of UK-Scotland negotiations – especially if Scotland were seeking to manage two 

simultaneous sets of negotiations about its future, one with the European Union and the other 

with the UK Government.   

 

Fourth, there are issues relating to the border between independent Scotland the rest of the 

United Kingdom – not delineating it (at least on land) so much as how it will work, and what 

requirements would be needed for the sort of border-free, passportless travel that the Scottish 

Government seeks.  Related to this are also questions about the citizenship law for an 

independent Scotland, an issue on which the white paper is strikingly silent despite much 

SNP thinking in the past.  What rUK cannot allow itself to face is the possibility of threats to 

its security arising from people resident in Scotland but able to travel freely into rUK.  A 

                                                 
5
 See generally A. Innes, Czechoslovakia: The short goodbye (London: Yale University Press, 2001).   

6
 A Armstrong and M Ebell ‘Scotland: Currency options and public debt’ National Institute Economic Review 

No. 227 February 2014, R14-R20.   

7
 HM Government Scotland Analysis: Assessment of a sterling currency union Cm 8815 (London: The 

Stationery Office, 2014).  See also A Trench ‘Scottish independence: does taking a sterling currency union off 

the table change the game?’, Devolution Matters blog, 12 February 2014, available at 

http://devolutionmatters.wordpress.com/2014/02/12/scottish-independence-does-taking-a-sterling-currency-

union-off-the-table-change-the-game/   

http://devolutionmatters.wordpress.com/2014/02/12/scottish-independence-does-taking-a-sterling-currency-union-off-the-table-change-the-game/
http://devolutionmatters.wordpress.com/2014/02/12/scottish-independence-does-taking-a-sterling-currency-union-off-the-table-change-the-game/
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common travel area may be highly desirable but it is not straightforward, and may also raise 

difficult EU issues not least if adherence to Schengen is a condition of EU membership.   

Fifth, there are issues about North Sea oil, which involve some delineation of the maritime 

border but also decisions about who has what rights in relation to the present UK zone in the 

North Sea.  These will include issues about what happens in the north east Atlantic, as 

Rockall forms part of Scotland rather than Northern Ireland or England and Wales for legal 

purposes.  The extent of an independent Scotland’s territorial waters also affects its defence 

policy and force structure.   

 

Sixth, there are issues about current UK military bases in Scotland, and in particular the 

nuclear submarine bases on the Clyde – Faslane and (more important) Coulport.  Here, the 

Scottish Government has little room for negotiation – it has taken a clear position against 

nuclear weapons and bases, which is of vital importance to its supporters, but the UK’s 

ability to operate a submarine based ICBM deterrent is seriously undermined, if not lost, if 

the UK has to relocate its missiles, quite apart from issues of cost.   

 

Seventh, there is the question of the mechanism for resolving all the many issues that will fall 

to be decided after independence day, which needs to include some mechanism for arbitration 

or adjudication by a court if bilateral negotiations are unsuccessful.   

 

I do not want to go into any of these issues in great detail.  Each is a major, complicated 

question, and much work is being done outside government though perhaps not inside it (at 

least inside UK Government) to consider them.  The point is that each is of huge importance, 

each is unresolved, in the sense that there are at least two or three ways of resolving it, and 

the ultimate package depends on what trade-offs there are between those options.  Remember 

that most do need to be resolved; outstanding bilateral disputes with the UK will impede 

recognition of an independent Scotland by other states, and so affect accession to such key 

bodies as the European Union (which will be tricky in any event), as well as NATO or the 

United Nations.  So hot-headed talk of Scotland repudiating a share of UK debt if it is not 

‘allowed’ to use the pound sterling cannot be taken seriously.  If that option is pursued, 

Scotland will have such a major ongoing dispute with rUK that it will find it hard to attract 

diplomatic recognition anywhere.  Such debt repudiation (even though the UK Government 

as accepted full responsibility vis-à-vis the international markets for the UK’s national debt) 

would also affect the Scottish Government’s ability to borrow on the international markets.  

At best, it would pay a hefty premium on its borrowings; at worst, be locked, out of the 

markets altogether.  (Argentina’s recent experience is worth bearing in mind here.)  The 

vision of ‘soft independence’ set out in the Scottish Government’s white paper will most 

certainly be a chimera.   

 

The range of potential trade-offs is considerable.  It might be that an independent Scotland 

would think that some rUK assistance with EU negotiations would be worth compromising 

positions on other issues.  There have been suggestions in the past from the SNP that a longer 

transition period for the removal of the nuclear weapons from the Clyde might be possible ‘if 

other aspects of the deal were right’.  Angus Armstrong and Monique Ebell have suggested a 
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debt-for-oil swap by an independent Scotland – that an independent Scotland would be better 

off reducing its share of the inherited national debt, given its higher borrowing costs, but 

equally that having to manage the difficult regulatory issues of dealing with the North Sea 

energy regime, and the volatility of the tax revenues that come from it, would be matters 

better managed by rUK than an independent Scotland – so a swap would be in both sides’ 

interests.
8
  These sorts of trade-offs will be complex, but until the key positions on the major 

issues are known, and negotiators at the highest level are in position to form views about the 

trade-offs, then it will be impossible to form a clear view on what sort of a state an 

independent Scotland would be or what sort of a place it might actually have in the world.   

 

This analysis suggests one possible shape for independence negotiations.  There would be a 

number of subject-specific working groups, considering particular issues such as the division 

of the UK’s national debt, oil and gas issues, defence issues, and so forth.  These will need 

varying composition, but will certainly need legal and technical membership as well as 

generalist officials, and perhaps politicians.  These would function as committees of a main 

negotiating forum, operating at a very high political level – certainly that of Cabinet 

ministers, but probably not that of prime or first minister.   

 

It is also worth thinking about the legal side of these processes.  It is questionable whether the 

UK side would need statutory authority to act, though it might, depending on other aspects of 

the arrangements for the negotiations.  The royal prerogative would confer extensive powers 

on the UK Government to carry out such negotiations.  But the overall mandate would 

certainly require Parliamentary sanction and approval, by resolution if not by statute.  

However, on the Scottish side, perhaps oddly, Westminster would need to confer legal 

authority on the Scottish Government for it to prepare for independence.  The Scottish 

Parliament has no power to legislate for reserved matters, which include the Crown, the 

Union of the Kingdoms of Scotland and England, the UK Parliament, and international 

relations as well as a host of specific reserved matters.  It is open to argument whether 

authority would be needed to carry out negotiations to prepare for independence regarding 

these; my own view is that probably it does, though others may disagree.  Given the dangers 

of wrongly claiming to have authority, it would certainly be prudent for that authority to be 

conferred through Westminster – as, of course, was the case for the referendum itself, 

through the ‘Edinburgh Agreement’ of October 2012.
 9

  However, even if the Scottish 

Parliament could confer authority on the Scottish Government to carry out negotiations with 

the UK Government, it could not do so when it came to negotiations with other states and 

international organisations – so without Westminster authority, the Scottish Government 

could not conduct negotiations regarding European Union membership, or accession to 

NATO, the United Nations or other organisations. 

                                                 
8
 See A. Armstrong and M. Ebell Scotland’s Currency Options National Institute of Economic and Social 

Research Discussion Paper No. 415, October 2013, available at 

http://niesr.ac.uk/publications/scotland%E2%80%99s-currency-options#.VBGEsWN36So  

9
 Agreement between the United Kingdom Government and the Scottish Government on a referendum on 

independence for Scotland,  Edinburgh, 15 October 2012 

http://niesr.ac.uk/publications/scotland%E2%80%99s-currency-options#.VBGEsWN36So


8 

 

 

Such a ‘paving’ bill would need to be passed by Parliament very quickly after a referendum 

Yes vote – as otherwise many key moves would be stalled.  It therefore needs to have been 

considered and prepared in advance.   

 

At the end of the process of negotiating independence, there would certainly need to be 

further legislation.  Some of this would need to be passed by the Scottish Parliament – 

endorsing the terms of independence.  But much would need to be passed at Westminster, 

including a formal ‘Scotland (Independence) Act’ that would implement the terms of the 

independence agreement, and enable Scotland to become a sovereign state.  Parliamentary 

approval is not a formality to be taken for granted, either, but key to the democratic nature of 

the settlement.  However, it also introduces a number of complications, particularly the scope 

for further delay, or for an agreement which has been reached between governments being 

unpicked by legislatures.  Addressing that suggests also the need for careful engagement by 

both governments with their parliaments during the period of negotiations, rather than being 

done by negotiators locked away behind closed doors.   

 

All this suggests that independence negotiations will be long and protracted.  That is certainly 

possible, given the scale and complexity of the issues involved, and their importance 

particularly for an independent Scotland.  Other factors militate in favour of a lengthy period: 

the need not merely to negotiate terms of independence but implement them, ranging from 

the arrangements for a new Scottish border and immigration policy to setting up computer 

systems to pay pensions and benefits to pensioners and claimants in Scotland, and a tax 

system to collect the revenue to do so.  Indeed, it is notable how much the Scottish 

Government’s proposals involve relying on continued relationships with rUK for delivering 

such services for a number of years after independence – which raises the questions of what 

benefit rUK would get from doing so, and what would happen if rUK chose not to?   

 

It is possible to construct a number of scenarios and timescales for independence after a Yes 

vote.  One would be to drill down, resolve all major issues before I-Day, and negotiate a form 

of independence that meant that, on I-Day, Scotland became not just formally sovereign but 

self-governing in all major respects, and the transition would be smooth if slow.  That would 

take five years, perhaps longer.  A second would be a ‘medium-term’ transition, which 

involves negotiations to resolve all key issues in some detail, and then implement those 

before I-Day.  During that ‘implementation’ period, there would also be an opportunity to 

resolve second-order issues (like managing pensions and benefits payments and tax collection 

systems).  This would be a BMW or a Ford Mondeo compared to the Roll-Royce of the first 

option – a rougher ride, less luxurious, but more than functional.  The Scottish Government’s 

proposed approach with independence due in May 2016 broadly corresponds with an 

abbreviated version of this, though on a timescale would allow little time to resolve second-

order and implementation issues.  A third option would be to do things fast and dirty; to 

negotiate only the most vital issues and probably reach rather rough and ready conclusions, 

and use existing UK arrangements for pensions, benefits, tax collection and such practical 
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matters, for what might be a significant period after independence. This might be called the 

‘battered old banger’ option.   

 

The ‘battered banger’ approach offers the advantages of directly addressing the ‘legitimacy’ 

issues mentioned at the outset.  A United Kingdom that has been rejected by Scottish voters 

is a seriously weakened state.  It is weaker internally, since a democratic choice to repudiate 

the UK has been made.  Its capacity to act in international arenas is more limited.  How could 

UK make foreign policy for, say, Russian action in eastern Ukraine if a Scottish Government 

were questioning its decision at each turn, perhaps even demanding a veto?  Such a situation 

would be untenable.  Swift implementation of the vote would not just respect Scottish voters’ 

choices, but also be in the best interests of those living in rUK; it would respect our 

democracy, and the ability of our government to act when necessary.  Moreover, voters in the 

UK have a belief that the changes for which they vote should happen quickly, not with an 

extended delay.  A rapid move to Scottish independence would respect that vote, but also be 

in the best interests of those in rUK.  Ironically, it was perhaps best put in famous Scottish 

Play by England’s national poet, Shakespeare: as Macbeth says in Act 1, scene VII;  

 

If it were done when ‘tis done, then ‘twere well 

It were done quickly.   

 

 

The timing of independence, and the process of independence negotiations, also has to deal 

with the many problems arising from the May 2015 UK General election.  These are 

considerable.  The questions raised by the general election due then are numerous and far-

reaching.  Should Scotland go to the polls at all, given SNP proposals for independence a 

year later?  Surely it has to – while Scotland remains part of the UK, UK citizens living there 

are as entitled to take part in a vote that relates to the UK.  What happens if Scottish voters 

continue to elect a majority of Labour MPs, as is quite likely?  That will raise issues about the 

mandate of Scottish voters’ various representatives, despite the nature of the referendum 

choice.  A plausible outcome of the 2015 election is Labour plurality or narrow majority, so 

Labour would be the largest single party at Westminster, and therefore in principle able to 

form a government, perhaps with the support of other parties.  However, if that situation were 

to change after independence day, with the withdrawal of Scottish MPs meaning that the 

Conservatives become the largest party at Westminster instead, the problems are acute.  At 

that point, the government of rUK would change – without a single vote being cast.  That is 

paradoxical and runs against the idea that elections decide who should be in government.  

Even so it is not the most serious of the problems that arise.   

 

Much more difficult is the question of the management of negotiations for the UK 

Government.
10

  If time is short (and for a May 2016 independence day, it would be), the risk 

                                                 
10

 See R Hazell ‘Scottish Independence and the UK general election’, Constitution Unit blog, 19 February 2014, 

available at http://constitution-unit.com/2014/02/19/scottish-independence-and-the-uk-general-election/  

http://constitution-unit.com/2014/02/19/scottish-independence-and-the-uk-general-election/
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of a changed approach a third of the way into that period is huge.  If the present Coalition 

were replaced by a Labour or Labour-led UK Government, it would be quite possible for the 

incoming government to seek to revise aspects of the deal so far reached.  And if one were to 

assume that there were a Labour UK government which also lost it majority on independence 

day, the situation is worse.  What mandate does that contingent and temporary government 

have for the conduct of such important negotiations?  Does it not have to involve the 

Conservatives, as their likely successors, directly in the process as well – and what sort of 

involvement will that be?   

 

One option would be to deliver Scottish independence by the time of the UK election.  The 

poll would still take place on 7 May 2015, but only in England, Wales and Northern Ireland, 

with 6 or 7 May also being independence day for Scotland.  But while there is a compelling 

case in principle for such a rapid move to independence following a Yes vote, making that 

happen before May 2015 is very difficult, indeed almost certainly impossible.  There is too 

much to be done, even with the ‘old banger’ approach, in too little time – and bear in mind 

that after the poll, many politicians will be exhausted mentally and physically, quite apart 

from the heightened emotions on both sides that a Yes vote will cause.  That point will be a 

very bad time to have quick independence negotiations.  So there are two options: either to 

postpone the 2015 election, or to hold one sooner.  Given the age of the present Parliament, 

postponement is deeply unattractive.  It would mean depriving the citizens of rUK the right to 

vote on their government for another year or perhaps more, a contingency only known in 

wartime, and would also weaken the mandate of the UK Government negotiating Scottish 

independence.  An earlier election – before the end of 2014 – would run into the obstacle of 

the Fixed-term Parliaments Act 2011, which sets 7 May 2015 as the date for the next election.  

But that could be changed – either by a motion under section 2 of the Act calling for an early 

general election, with a two-thirds majority in the Commons, or by repealing or amending the 

Act (which would need only a simple majority, but the approval of both Houses, and at the 

price of considerable embarrassment for the Coalition government).  The three major parties 

would therefore need to agree, and an early election would present considerable challenges 

for party organisations, though less so than if it were a mid-term election – it would only be a 

few months early.  Such an early election would certainly clarify many issues about both the 

negotiating process for independence and the government of rUK afterward.   

 

Whenever the UK general election takes place, there are further questions about the role of 

Scottish MPs during the period between the election of the new Parliament and independence 

day, and how government will work.  What role will Scottish politicians at Westminster play 

in negotiating Scottish independence?  Surely their interests will be at least divided, between 

their advocacy of Scottish interests and those of the UK as a whole.  The Scottish 

Government has called for a ‘Team Scotland’ approach to negotiations on the Scottish side, 

with members of the negotiating team drawn from all political backgrounds not just the SNP, 

and has claimed this week to have approached numerous people privately to do so.
11

  

                                                 
11

 S Macnab, ‘Salmond casts net wide for independence negotiators’, The Scotsman 12 May 2014.  
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Certainly, a number of Scottish Liberal Democrats have indicated that, if there were a Yes 

vote, they would be unable to negotiate on the UK side but would be able to take part on the 

Scottish side.   

 

On the UK/rUK side, the situation that arises will be the well-known ‘West Lothian problem’ 

put on steroids.  A Parliament including Scottish members, for the time being, would not 

command wider support if Scottish members took part in decisions that would not affect the 

soon-to-be-independent Scotland, but would affect the soon-to-be-separated-from remainder 

of the United Kingdom.  Rather, those involved in the independence process on the rUK side 

would need to be people from the continuing state, meaning from England, Wales and 

Northern Ireland.  While there might well be ministers from Scotland in the UK Government, 

it is hard to see how these could play a part on the UK/rUK side of negotiations; so there 

would need to be arrangements for an rUK Cabinet Committee to steer negotiations, and 

perhaps meetings of an rUK-only Cabinet excluding Scottish ministers to superintend that 

process.  The nature of the process will also call for cross-party working on the rUK side, in a 

number of respects.  There could be a compelling practical reason for this, if the 

parliamentary arithmetic means that a Labour or Labour-led government will still be in office 

until independence day, but loses its majority when Scottish MPs withdraw from the UK 

Parliament on independence day.  Even if that were not the case, the implications for rUK of 

the decisions that will be taken in the course of negotiations are sufficiently important –and 

may well be taken at such speed – that all major parties will need to be involved in directing 

the process, and indeed in the carrying out of negotiations.  A cross-party negotiating team 

would offer considerable advantages, ensuring all parties were informed about the issues and 

how rUK proposed to address them.   

 

There is also the question of Parliamentary control of the negotiation process.  While the 

negotiations themselves are a matter for the executive branch of government, there also needs 

to be a mechanism for Parliamentary scrutiny and control.  That implies a Parliamentary vote 

for the initial negotiating mandate, as well as approval at the end of the process.  Again, there 

needs to be a degree of close and immediate engagement in the process beyond that level of 

control, given the range of issues involved.  A joint select committee of both Houses of 

Parliament may be the best way for this to be exercised, with regular meetings after each 

principal negotiating session.  Such a committee could include representatives of all parts of 

the UK, and of a wider range of political parties, than would be possible for the negotiating 

team.  Given the nature of the issues involved, this committee may well need to carry out 

most of its business in private; it would be wrong for the rUK negotiators to have to expose 

their hand to their counterparts through open scrutiny in Parliament, and equally the ability of 

the negotiators to be candid with such a committee would be limited if what they disclosed 

were automatically to become public.   

 

Given the nature of these issues, there will be an increasingly limited role for Scottish MPs to 

play at Westminster.  The main business of Parliament and government will be the 

negotiation of independence.  If Scottish MPs cannot play a major part in that, they will face 

increasing redundancy.   
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What Scottish independence would mean for the rest of the United Kingdom is an 

imponderable question.  There are clearly some on the political right in England who think 

this would open the door to extended periods of Conservative government, and would 

seriously if not fatally undermine Labour.  (That is an odd proposition, since it would also be 

the ‘Conservatives who lost Scotland’.)  On the left there are quite a few – such as Billy 

Bragg – who think that it would trigger a vast convulsion in the British state that would 

undermine the post-Thatcherite, quasi-imperialist, neo-liberal state they see today.  In 

Scotland some have argued it would make little difference, and that rUK would carry on 

much as before.  For my part, I am doubtful about all such claims.  But the likelihood is that 

rUK politics would become dominated by English concerns and reflections, at a time when 

there would be many reasons to look outward and consider the relations between the various 

parts of rUK, and that country’s place in the wider world.  There are questions about how 

long it would be possible to maintain a system of public finance that redistributes large 

amounts of tax revenue generated in south-eastern England to parts of northern England, 

Wales and Northern Ireland, given very different natures of the economies of greater greater 

London and ‘outer Britain’, if the rationale and key political driver for the current 

arrangements is withdrawn.  Inertia will no longer sustain those.   

 

 

3. If there is a No vote  

 

The implications of a No vote in September are, in reality, little less far-reaching than those 

of a Yes one, though the course of events is perhaps easier to foresee.  In the same way that a 

Yes vote is seen by many as a potential cataclysm for the whole of the United Kingdom, there 

seems to be a pretty widespread belief that a No vote will lead to a continuation of life as it 

was before.  There are very few certainties known to the social sciences, but one of the few 

certainties is that a No vote will lead to very considerable changes in how the United 

Kingdom’s territorial constitution works – perhaps, ultimately, as great or even greater than if 

there were a Yes vote.   

 

A No vote will dramatically change the landscape in a major way.  It will be the first time 

anyone in Britain has voted for the Union at a referendum – the 1973 border poll being 

limited to Northern Ireland, of course.  There have been plenty of elections that have 

endorsed the union implicitly, to greater or lesser extents, over the decades, but whatever 

Scotland was in 1706-7, when the terms of Union were considered, it was not a popular 

democracy.  A No vote will be an endorsement of Scotland in the Union of a sort that there 

has never been before.  That would be a powerful demonstration of a constitutional choice by 

Scots; it would confer a degree of legitimacy and authority on the union that it has not had in 

the democratic age.   

 

However, it raises the question of what sort of a union Scots would be voting to remain 

within.  Scotland’s devolved parliament and government are powerful; extensive lawmaking 

powers, responsibility for nearly 70 per cent of public spending in Scotland, and starting in 
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2016 the power to set part of the income tax rate for Scottish tax payers, as well as control of 

land taxes including stamp duty land tax.  The pro-UK parties have all been looking at forms 

of ‘further devolution’ to be implemented following a referendum No vote.  Commissions set 

up by the Scottish Liberal Democrats, Scottish Labour and the Scottish Conservatives 

reported in October 2012, March 2014 and June 2014 respectively.
12

  Work has also been 

done by the cross-party Devo Plus group, and Labour and Conservatives both drew heavily 

on the work of the IPPR’s Devo More project, which has published two major reports on 

fiscal and welfare devolution.  

 

What underlies all these initiatives has been an awareness that asking Scottish voters to 

choose between the status quo and independence was a difficult proposition.  It is clear from 

public attitude surveys, notably the Scottish Social Attitudes surveys, that Scottish voters like 

devolution and want more of it (or think they do).
13

  That polling evidence shows that over 

sixty per cent of Scottish voters think health and education should be devolved (which is 

good, as they are), that a similar proportion think that decisions about taxes should be made 

in Scotland, and only a slightly smaller percentage think that decisions about the levels of 

welfare benefits should also be made in Scotland.  It also shows that around 70 per cent of 

Scottish voters have consistently wanted the Scottish Parliament or Government to have the 

most say in how Scotland is run, going back to before devolution.  Public attitudes are 

somewhat confused: Michael Ashcroft’s recent Scottish survey shows only 14 per cent of 

Scottish voters think that they have a good understanding of the division of powers, SSA data 

shows that while voters want powers over matters like pensions and benefits in devolved 

hands, they do not think there should be differences between levels in Scotland and England 

in them, and SSA data also shows substantial growth since about 2004 in the proportion of 

Scottish voters who think that the Scottish Parliament or Government actually has the most 

say over how Scotland is run, which is now over 40 per cent.  The pro-union parties initially 

favoured an ‘excluded middle’ strategy, forcing voters to choose between a ‘status quo’ union 

option and the terra incognita of independence.  Such an approach underpinned the 

Edinburgh Agreement, limiting the poll to a single Yes/No question with no ‘third option’ on 

the ballot.  However, the pro-union parties also realised at an early stage that this was 

profoundly problematic – they would have little positive to offer Scottish voters if they 

maintained that position, and would risk being a good way out of step with what those voters 

wanted. 
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The existence of a viable option for enhanced devolution – a credible, deliverable model, 

which is also designed to be ‘union-reinforcing’ and therefore attract support from the pro-

unionist parties owes a great deal to the Institute for Public Policy Research’s Devo More 

project.  This was put together partly because of the concerns I shared with the IPPR that an 

entirely negative strategy would play into the hands of the Yes camp, and that there needed to 

be a proposal put on the table that showed that further devolution was possible, could be done 

in a way that worked not only for Scotland but potentially for Wales and Northern Ireland as 

well, if they wanted it, and would also not run contrary to interests of people in England 

either.  Part of the purpose of Devo More was to resist the logic that there was a continuum of 

self-government, as it is sometimes put in academic circles, or a slippery slope of ‘more 

powers’ leading to independence’ (as it is put by arch-unionists).  Devo More is based on the 

view was that neither was the case; that securing an adequate and effective devolution 

settlement would satisfy the bulk of Scottish voters (whose preferred option has long been 

some form of devolution within the Union), and minimise political grievances against the 

status quo.  Whether devolution of further functions did that would depend on what exactly 

was devolved, and how.  The Devo More model was designed to achieve that, in a way that 

could serve as a ‘UK model’ for devolution, and in a way that would achieve the combination 

of delivering not just ‘more devolution’ but also ‘more union’, by making it clearer what the 

role of the UK tier of government was.   

 

For those not familiar with the Devo More model, its key elements set out to date are 

extensive financial devolution, with the devolution of all personal income tax and the 

assignment of a substantial proportion of VAT.
14

  Devolution would mean the power to set 

rates, thresholds, exemptions and reliefs.  Assignment would mean handing over the revenue 

of VAT, but no power to set the rate or what VAT is charged on, which is not possible under 

EU law.  It would, however, mean that devolved governments would have a direct stake in 

the overall economy, and the sort of transactions that produce VAT receipts.  Ideally, some 

smaller taxes would also be devolved:  land taxes, notably stamp duty land tax, landfill tax, 

aggregates levy and air passenger duty, and perhaps also capital gains tax arising from land 

transactions (but not other transactions), and ‘sin taxes’ on alcohol and tobacco.  Those last 

are particularly problematic, for a variety of legal and practical reasons, however.  All this 

would operate in the context of a needs-related envelope for funding, something which is not 

a huge threat to Northern Ireland.  The Holtham Commission was set up by the Welsh 

Government to look at funding there, and recommended a simplified approach to assessing 

relative need, an approach echoed by the Lords Barnett Formula Committee.
15

  Holtham 

found relative needs here were 121 per cent of those in the UK as a whole, and by my 
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reckoning current spending on devolved non-welfare services is about 127 per cent at present.  

While that would imply a reduction in public spending, it is a limited one, and likely to occur 

in an uncontrolled way over time in any event, as spending patterns in England change, given 

how the Barnett formula works.   

 

On the welfare side, Devo More embraces the idea of a UK-wide social union, and for a 

variety of reasons that relate to that thinks that key benefits such as the old age pension, 

jobseekers allowance and incapacity benefit need to remain consistent across the UK.
16

  

However, it calls for a substantial measure of welfare devolution – in particular of benefits 

which have a close relationship with devolved functions like housing and personal social 

services, meaning housing benefit and attendance allowance.  The operation of the Work 

Programme for the long-term unemployed and Incapacity Benefit claimants should also be 

devolved.  Beyond that, Devo More recommends that devolved governments should have a 

general power to supplement UK-wide welfare schemes and programmes if they wish and 

have the resources to do so, but not to derogate from or reduce those benefits.  For Northern 

Ireland, of course, this would be simple to administer, provided the Department for Work and 

Pensions accepted the principle that benefits could be different here if devolved ministers so 

chose.   

 

If politicians at UK level want an approach to managing relations between the various parts 

of the UK that reconciles devolved autonomy with a variety of shared concerns, so that the 

UK amounts to something more than a sequence of ad hoc bilateral bargains, something close 

to this formulation will be necessary.   

 

As interesting as the substance of what ‘more devolution’ means is the process, or processes, 

by which it may materialise.  It is unlikely that there will be any detailed cross party brokered 

deal or agreement among the pro-union parties about what ‘more devolution’ means before 

the September poll.  Such an approach has been rejected by both Conservatives and Labour, 

even if it is supported – indeed, advocated – by the Liberal Democrats.
17

  Much will remain 

to be worked out after the referendum in any case.  The most likely scenario is that there will 

be a post-referendum conference of some sort, involving not just the three pro-union parties 

in Scotland, but also the SNP.  Proposals emerging from that conference would be included 

in parties’ manifestoes for the 2015 UK general election, and enacted thereafter.   

 

The involvement of the SNP raises important questions – as indeed does the wider question 

of the fate of the SNP after a referendum defeat.  Expectations that the SNP will collapse and 

fade away are likely to be wide of the mark.  Nothing that has happened in the last seven 

years has undermined its standing as the most competent would-be party of government in 
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Scotland, or its ability to develop and market an attractive political vision to a broad cross-

section of Scottish voters.
18

  Its main problem, come the 2016 elections, will be that it has to 

face election on a governing record, but that record will be regarded as on the whole 

favourable.  On the other hand, the referendum campaign will have a significant impact on 

Scottish politics more generally.  The SNP did well in both 2007 and 2011 on the basis of 

giving prominence to its referendum commitment, meaning that voters could vote for the 

party but not independence – a deft way of dealing with the relative unpopularity of its major 

policy.  That is no longer the case; the Yes campaign is clearly attracting support for 

independence not just from many of those ‘sceptical SNP’ voters, but also people who have 

never voted for the party.  That will change the basis of the SNP’s support come the next set 

of elections, even if the SNP loses the referendum, and even if the SNP’s overall vote 

declines from its remarkable 2011 level.   

 

But including the SNP into post-referendum processes creates a number of questions, and 

problems.  The SNP cannot be excluded or ignored; it has a majority in the Scottish 

Parliament, forms the elected Scottish Government, and may very well be in government 

after the 2016 Scottish elections even if it no longer has that parliamentary majority.  The 

consent of the Scottish Parliament will be needed for any change to present devolution 

arrangements, under the Sewel convention, as the Scotland Act 2012 which confers limited 

powers over income tax and devolves some land taxes was.  However, the pro-union parties 

will want to reach agreement about a deliverable consensus, quickly.  Their motivation will 

have to be to show that devolution can in fact deliver what Scottish voters want. The SNP 

will have a vested interest in showing that devolution cannot deliver that – perhaps by 

frustrating the process, though that is unlikely, though they have an interest in making it take 

longer than otherwise it might.  But they also have little interest in a ‘union-reinforcing’ 

approach to further devolution; indeed, even with the mandate for the Union that a No vote 

would give, the SNP may have a weather eye on further developments, not least a referendum 

on EU membership, as giving them a further opportunity to revisit the question of 

independence.  So, while it might be in the interest of the pro-union parties to seek to deliver 

a form of further devolution relatively quickly, the SNP will certainly not share that 

inclination even if it does not work actively to undermine it.   

 

What is also becoming clear is that the idea that devolution is simply a sequence of 

individually negotiated, bilateral deals is coming to the end of its road.  As well as these 

debates about further devolution for Scotland, there is a modest Northern Ireland bill 

currently before Parliament, as well as a much more extensive Wales bill that makes some 

changes to electoral arrangements as well providing for a model of fiscal devolution similar 

to that enacted for Scotland in 2012.  This follows the work of Part One of the Commission 
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on Devolution in Wales chaired by Paul Silk; the Silk Commission’s Part Two report was 

published in March and is presently under consideration by the Wales Office and others.  

Action on it may be unlikely this side of the UK general election, but one can hardly say that 

devolution in any part of the UK is static.  Quite apart from these processes, there are 

increasing concerns about the implications of devolution within England, even as England 

becomes more and more varied in how it is governed, through such mechanisms as City 

Deals.   

 

This has led to a variety of calls for forms of constitutional deliberation – a constitutional 

convention or something similar.  Calls for this have come from a number of quarters, 

including Welsh First Minister Carwyn Jones, and the Commons Political and Constitutional 

Reform Committee.
19

  What a ‘constitutional convention’ might mean is unclear.
20

  What 

would be its remit?  Who would determine that remit?  Who would be its members?  How 

would they be selected, and on what basis – as individuals, or as delegates, and if so of whom 

or what?  To whom would it report, and what authority would its recommendations have?  

How long would have to work?  Would it be a standing body, or given a certain task and then 

expected to dissolve itself?  It is telling that even advocates of a convention have no concrete 

answers to such questions.  It would seem they wish to trigger a process without any clear 

idea of how it might work, or what impact it might have.  Indeed, such a convention would 

face many risks – of collapsing in disagreement, of taking an inordinately long time to reach 

a conclusion, or of coming up with anodyne recommendations that might be acceptable to all 

involved, but would hardly constitute the moment of ‘reinvention of the state’ for which at 

least some advocates of a convention appear to hanker.   

 

Yet some such process is not merely likely but very hard to avoid.  There may be a better way 

forward than a convention, which is some sort of body composed of people already elected to 

the various legislatures within the UK.  Whether held as a Speakers’ Conference, as proposed 

by David Melding, or some similar format, this approach has a number of advantages.
21

  It 

means that those involved have a clear mandate, both from their original election and their 

selection or appointment to the conference.  It addresses the problem of finding 

representatives from England, as English MPs are clearly as qualified to participate as 

Scottish MPs or MSPs, or MLAs from Northern Ireland or AMs from Wales.  They have an 

interest in securing an outcome, as well as taking part in the process.  And that means that the 

outcome will command considerable authority, whatever its formal standing.   
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What this gives us is something of a route map for what is likely to happen following a No 

vote.  In the short term, there would be a Scotland-focussed process that would formulate a 

form of enhanced devolution for Scotland.  That has an importance beyond Scotland, 

however – note how the Calman recommendations for partial devolution of income tax have 

shaped similar proposals for Wales.  Scottish proposals would form part of manifestoes for 

the 2015 UK election, and be enacted after that.  They would need the consent of the Scottish 

Parliament, as well as raising a range of technical and administrative issues, so the bill may 

not be introduced at Westminster until after the 2016 Scottish elections.  That would then 

lead to the wider all-UK constitutional convention or conference.   

 

 

4. The impact of the new territorial constitution for Northern Ireland  

 

In conclusion, something should be said about Northern Ireland and what these developments 

mean for it.  Northern Ireland has taken something of a pass on the UK’s wider debates as 

they have developed over the last few years, while debates about Scotland’s and Wales’s 

constitutional futures have been in full flood and questions are raised about both England’s 

place in the United Kingdom and the UK’s place in the European Union.  There are, 

obviously, good reasons for this.  Issues such as the Haass process or the riots and arguments 

over flags have taken a good deal of attention, and understandably so.  But the time for that 

approach is now at an end.   

 

Oddly, a Yes vote probably would have the least direct effect on Northern Ireland – at least in 

the short term.  If rUK is a continuing state to the UK of today, Northern Ireland remains part 

of that state, and that agreement remains in effect between the government in London and the 

parties in Belfast and Dublin on the day after independence day as much as it does today.  

Northern Ireland would have a new neighbour across the water, in an independent Scotland, 

and that would have some odd effects – it would enable students from here to study in 

Scottish universities without paying tuition fees, as they would be studying in another EU 

state.  But of course the direct relations between Northern Ireland and an independent 

Scotland would be a matter for the UK Government, as the sovereign government.   

 

In the longer term, the impact of Scottish independence would be greater, but at present it is 

impossible to say how.  What sort of a state would the United Kingdom be without Scotland?  

Would it be willing to give so much leeway to devolved governments in Northern Ireland and 

Wales – or would a UK even more dominated by England simply forget about them, a 

neglect that might be benign and might not be?  Would that English-dominated state be so 

willing to operate redistributive systems, notably through the Barnett formula, given the 

extent to which the southern English taxpayer bears the burden and might wonder what they 

get in return?  

 

Certainly when it comes to debates about devolution finance – which have involved 

arguments about fiscal ‘accountability’ and autonomy in both Scotland and Wales, and about 

‘fair funding’ and Barnett formula reform in Wales, Northern Ireland’s insularity has done it 
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few favours.  While the pursuit of devolution of air passenger duty may have been successful, 

demands for devolution of corporation tax have so far proved to be something of a blind 

alley.  Indeed, for all the possible advantages, it is actually probably not a tax one would want 

to exercise devolved control over.  As Funding Devo More showed, it is probably the major 

tax least suited to devolution, for administrative and practical reasons as well as economic 

ones.   

 

It is the interest of no-one here to continue to overlook or fail to engage with the debates that 

are taking place across the water.  Whatever the outcome of the Scottish referendum, the UK 

state is changing and will probably do so pretty rapidly, whoever holds office in London.  

Scottish independence will trigger huge changes, clearly.  But a pattern of increased and 

enhanced devolution for Wales and Scotland, and changes taking place within England, will 

do so too.  These affect matters that are vital to Northern Ireland, such as the working of the 

welfare state (itself currently controversial here, of course), or the basis on which fiscal 

redistribution takes place across the UK.  The question of public finance, and the working of 

the much-confused Barnett formula, becomes important in this context.  The report 

commissioned by NICVA from Dr Esmond Birnie is a first serious attempt to engage with 

wider debates about fiscal devolution, and provides a strong basis to start the process of 

thinking about these issues. 
22

 

 

The Barnett formula will cause problems for Northern Ireland in two ways.  First, it 

implicitly ties devolved services to the model of them that applies in England – as the 

formula allocates ‘consequential’ shares of funding in relation to changes made in spending 

on comparable functions for England.  That is fine if the ‘English’ approach is acceptable, or 

if funding is sufficiently generous to enable a devolved government to do things differently.  

But there is a question – given the impact of austerity that has yet to be felt, and of the impact 

of the Coalition government’s changes to health, education, local government services and 

criminal justice as well as welfare – of how long that will be the case.  Second, as I pointed 

out earlier, Northern Ireland is not that far off its ‘relative needs’ figure as matters stand.  So 

Northern Ireland faces a tough dilemma. If public spending on ‘comparable functions’ in 

England were to increase, Northern Ireland will be hit over time by the impact of 

convergence.  If austerity and a smaller state are the outcome, Northern Ireland will preserve 

its relative advantage compared to other parts of the UK – but have less money coming in by 

way of block grant.  That is the public finance dilemma that Northern Ireland faces, and it 

will not get any better for avoiding it.   

 

This context shows how uncomfortable Northern Ireland’s position may become.  There 

sometimes seems to be a belief here that fiscal devolution would necessarily be harmful.  But 

that amounts to a misunderstanding of how fiscal devolution can, or should, work; there are 

ways of devolving tax-setting powers that are accompanied by equalisation schemes that 
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mean that autonomy and equity are balanced – not treated as mutually-exclusive alternatives.  

The Funding Devo More paper shows how this can be done.  Moreover, the UK Government 

now sees ‘financial accountability’ through at least partial devolution of income tax as a 

discipline to which devolved governments should be subject.  In Wales, it has become the 

step that needs to be taken – with the authority of a referendum – before further borrowing 

powers will be devolved, and perhaps other steps taken.   

 

In this increasingly uncertain United Kingdom, Northern Ireland can no longer afford to be a 

policy-taker; it needs to engage more actively and become a policy-maker as well.   

 

 

  


